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THE ANNUAL MEETING. 





The eleventh annual meeting of the Massachusetts Bar 
Association was held at Boston on Friday and Saturday, 
December 10 and 11, 1920. 

The annual dinner was held at the Boston City Club on 
Friday evening, December 10. Frederick P. Fish, Esq., 
president of the Association, presided. After the dinner, 
Arthur A. Ballantine, Esq., of New York, formerly Solicitor 
of Internal Revenue at Washington, delivered the following 
address : 


ADDRESS OF ARTHUR A. BALLANTINE, ESQ. 
THE LAWYER AND THE INCOME TAX. 


Mr. President and Gentlemen: 

The subject of taxation needs no justification today 
before any group of lawyers. In recent years taxation 
has become, like death, the twin calamity, one of the staples 
of our profession. In the recent report of the Commissioner 
of Internal Revenue, that diligent officer confessed that dur- 
ing the last year he assessed additional taxes, mainly excess 
profits and income taxes, over those which were returned 
originally by the taxpayers, amounting to $376,000,000, and 
he expressed the hope that he would make that figure a billion 
dollars for the present year. There is probably no lawyer who 
does not have a client who may not be elected to contribute 
to the aspirations of the Internal Revenue Bureau at Wash- 
ington. 


INCOME TaxEs WILL CONTINUE. ‘ 


The income tax is unquestionably here to stay. When Jo- 
seph Choate made his argument against the constitutionality 
of the 1894 income tax in the famous Pollock case, in the very 
persuasive address to the court that he then made he expressed 
his horror af the possibilities of the income tax in the way of 
changing the social and economic system to which he was ac- 
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customed. Probably he was right in foreseeing the possibil- 
ities of this tax as an engine of drastic change. Yet it was un- 
doubtedly fortunate for the country that the effect of his elo- 
quence had been overcome prior to the war by the passage of 
the Sixteenth Amendment, which made it possible to take 
from incomes and from profits the great bulk of $16,000,000,- 
000 of revenue of the last four years, which formed the basis 
of the financing of the war. It is extremely doubtful, much 
as we may differ about systems of taxation, whether at the 
time those revenues could have been raised in any other way, 
and it is almost certain that leaving without very heavy tax- 
ation the income on profits which inevitably resulted from the 
war conditions, would have led to dangerous dissatisfaction. 

One of the long-continuing after effects of the war is the 
need for higher revenue of the United States Government. 
The estimates which the Secretary of the Treasury recently 
submitted to Congress indicated the requirement of at least 
four billion dollars for the year’s governmental operations. 
Now the highest expense of running the whole government 
prior to the war for a year was slightly under a billion dollars 
as against this figure of four billion. Interest on the National 
debt now amounts to almost as much as the maximum pre- 
war cost of running the Government. A good deal may be 
hoped from the reduction of government expenditure, but it 
is very doubtful whether the amount of revenue to be raised 
ean for some time be materially reduced below that figure. 
Any amount by which government expenditures can be re- 
duced, and more too, is needed for the reduction of the debt. 
This now amounts to over twenty-four billion dollars. Nearly 
two and one-half billion is floating debt maturing at short in- 
tervals. In 1923 there become due three-quarters of a billion 
of Savings Certificates, and over four billion of the Victory 
Notes. A large refunding operation must then be accom- 
plished. It is essential for the preservation of the credit of 
the Government that the floating debt be greatly reduced if 
not paid before 1923. 

It is altogether likely that a large part of the huge revenue 
still necessary will continue to come out of taxes on income 
and profits. These taxes need to be and must be modified; 
they must be supplemented by other taxes which place the 
revenue on a broader basis, less dependent on prosperity. But 
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a large part of the tax burden is going to be placed on income 
and profits taxes because, whatever we may think about it, 
there is a conviction on the part of the average voter that 
this system of taxation, based on ability to pay, is a fair 
system, fairer perhaps than any other. The lawyer must then 
recognize that the income tax will continue to be an import- 
ant factor in the business of his clients. When he thinks of 
a tax there on the statute books, with its inquisitorial eye, its 
talons for tearing apart incomes, he may feel inclined to ex- 
claim with the poet as he gazed upon the sinister bird over his 
chamber door: 

‘*Grim, ungainly, ghastly, gaunt and ominous bird!’’ But 
he must now reconcile himself to domesticating the bird; he 
must cease to side-step income tax questions and resolutely 
familiarize himself with the tax. 


STUDYING THE INCOME Tax. 

A great deal of progress has been made in making the sub- 
ject matter available to any lawyer who will bring himself 
to take it up. The law, in the first place, is now in a single 
statute. The government regulations, Regulations 45, are 
constructed as a systematic and authoritative treatise on the 
statute. Now, owing to efforts in the Bureau in recent years, 
the regulations are supplemented by government bulletins 
which undoubtedly many of you receive, which give from time 
to time supplemental rulings and give them with their refer- 
ences to Regulations 45. There is from time to time a cumu- 
lative bulletin which sums up all that has gone before, so that 
by following these bulletins a lawyer can have before him the 
subject matter of the law and the authoritative interpreta- 
tions of it by the Bureau. I think it is by all means the sim- 
plest and best thing to use Regulations 45, so supplemented, 
as a text and then to resort to the textbooks and treatises for 
special topics only. 

In using Regulations 45 it is very important to realize that 
not all of the rulings there reported are of the same author- 
ity. You find there rulings which are called ‘‘Office Deci- 
sions’’—‘*‘O. D.’’—and those may be called the lowest form 
of rulings. Such a ruling is a decision by a purely admin- 
istrative officer. It may represent a precedent in the Bureau; 
it may be a precedent that is adhered to, but it has not the 





authority or the permanence of a ruling by the Solicitor or a 
ruling by the Committee on Appeals and Review. 

Many times you will find rulings by the Committee on Ap- 
peals and Review which have been coneurred in by the Solic- 
itor, and if that ruling seems to be against you, vou have got 
a good deal of trouble on your hands, because if those author- 
ities have finally made up their minds together on some propo- 
sition they are unlikely to agree on a new interpretation. 
Nevertheless that is by no means impossible, because, as you 
well know, the whole interpretation of the law has been in the 
making there. Even when you find in the bulletins rulings 
by the highest departmental authority, you must bear in mind 
that almost every ruling is made in connection with the facts 
of a particular case and that the facts in your ease, properly 
presented, may lead to a materially different result. 

When the Bureau has taken the opinion of the Attorney 
General, which you will sometimes find expressed in the bulle- 
tins, that opinion is binding upon the Bureau and can not be 
changed except as a result of court decision. The recent re- 
markable ruling of the Attorney General of much interest to 
us in the East was to the effect that income in Texas is com- 
munity property and is to be treated as belonging half to the 
husband and half to the wife. The result is that every mar- 
ried man in Texas and other community-property states can 
split his income in two portions instead of having it in one 
and thus greatly reduce his surtaxes. 

Before undertaking to advise on income tax questions most 
lawyers need to make some study of accounting. Accounting 
questions are involved with great frequency. I find in work- 
ing with lawyers that as soon as such a question comes up 
they say: ‘‘That is bookkeeping and I don’t understand it.’’ 
There is an effort in the present laws to make income compu- 
tations conform to the best accounting practice, and it is abso- 
lutely essential that the lawyer take the small amount of time 
involved to go through some of the accounting textbooks and 
get fairly well settled in his mind on the difference between a 
debit and a credit, and a capital account and an income ac- 
count, so that he can deal with those subjects without any ner- 
vousness or fear. If he has that, and has the regulations, he 
has all the foundations, I think, that are necessary to guide 
him in his problems. 














Now I want to take up a few of the practical income tax 
questions. I don’t know how systematically they will be 
treated. My talk is a good deal on the basis of the sermon of 
the colored preacher in the South, who began in this fashion : 
‘*T takes my text from the third chapter of Genesis, twenty- 
first verse: ‘Adam, where art thou?’ I divides my discourse 
into three parts: First, ebery man am somewhere; second, 
some men are where dey oughtn’t to be; and third, a few re- 
marks on infant baptism.”’ 


PROFITS ON CAPITAL TRANSACTIONS. 

Take first the comparatively genial subject of profits, not 
business profits, but profits from the sale of the family bonds 
or the family homestead. Now, of course, you all know that 
under the present law and regulations any profit arising by 
the sale of property or bonds is held to be taxable. A doubt 
exists in the minds of a good many as to whether the Supreme 
Court is going to hold that that provision of the law and of 
the regulations is within the provisions of the Sixteenth 
Amendment. In the early case of Gray v. Darlington (15 
Wall 63), which arose under the Civil War Income Tax Act, 
the Supreme Court did hold that the profit which arose on 
United States bonds which had been held for some five years 
and sold at an appreciation was not taxable. And in the 
ease of Lynch v. Turrish, (247 U. S. 223), Justice MeKenna 
remarked in the decision that the authority of Gray v. Dar- 
lington was not questioned. I think that there is little hope 
that Gray v. Darlington will be followed by the Supreme Court 
in determining the scope of the Amendment. In the stock divi- 
dend decision, the court rather went out of its way to say that 
profits from the sale of stock are taxable. It seems likely that 
the court will say that the term ‘‘ineome,’’ used in the Amend- 
ment, is to be given broad scope, and that profits actually real- 
ized on what in various connections are termed ‘‘ capital trans- 
actions’’ are, broadly speaking, one form of income.? I feel 
sure that if there is a decision to the effect that such profits are 
not income refund will be made by the Department of al! 
taxes collected on such transactions, even where the tax was 
not paid under protest. 

Now suppose that the profit is taxable, how is that profit 
to be computed? The profit where the property has been ac- 
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quired since the first day of March is essentially the difference 
between the cost and what is received for it. Where property 
was owned on the first day of March it is the excess of what 
is received over its then value. On that point—the determin- 
ation of the value of property on March 1, 1913, where the 
property has since been sold—a lawyer has a chance for work 
which may be very useful to his client, because it is often 
difficult to prove the full value. Take particularly cases where 
a client has sold a business and you have got the question of 
what the intangible value of the business was on that date, a 
value which you are entitled to deduct as much as the value 
of the taxable property. There the lawyer must make the 
most careful study of the entire history and facts relating to 
the business. The Bureau has tried to lay down a sort of for- 
mula for that which says, you take the income which was to 
be expected from it at that time, and deduct from that a return 
of from eight to ten per cent. on the average tangible prop- 
erty, and then capitalize the balance of the income at a fifteen 
to twenty per cent. basis to give the intangible value. But 
that formula is not a final one, and it makes an immense differ- 
ence how you present your client’s case as to what would have 
been the reasonably expected flow of earnings from the busi- 
ness. 

If there is a profit, and the profit is determined, we know 
that all that profit under the present rulings is held to form 
part of the taxable income of the year in which the sale is 
made; that the taxpayer cannot prorate that tax back over 
the period when he has held the property, thus getting into 
low rates. And that treatment is undoubtedly one of the 
greatest hardships and injustices in the present law. 

The question which, perhaps, is put to a lawyer as fre- 
quently as any other for that very reason, is, What can be 
done in such a situation by a business man who is going to sell 
his business or an owner who is going to sell a considerable 
block of property, to mitigate the harshness of that rule which 
compels him to take that whole amount as income for the 
year? I am afraid that there is no satisfactory answer except 
through legislative relief, which is now under consideration. 
In the first place, some clients ask whether if they take their 
payment in preferred stock, take bonds or something of that 
sort, does that make the transaction non-taxable? Now you 
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know, of course, the express provisions of the present law 
which treat property, whether stock or other property, which 
is received in payment in any commercial transactions, as the 
equivalent of cash to the extent of its market value, if any. 
The only exception to this is where there is received in the 
course of a reorganization, consolidation or merger, stock or 
securities of no greater par or face value than the stock or 
securities exchanged. This does not apply where the stock- 
holder closes out his investment and takes cash, or entirely 
different property as contrasted with going along with his 
investment with somewhat different securities to show for it. 

The Department goes very far in finding a market value 
for property received. It does not hesitate to put a hypo- 
thetical value on property which is received in exchange, even 
though the taxpayer can show that it is practically impossible 
for him to go out and realize that value or to dispose of the 
property. That, I think, is an erroneous attitude on the part 
of the Bureau. I think as the statute says that the property 
is to be received in cash to the extent of its market value, if 
any—those words ‘‘if any’’ have a very distinct significance 
and are intended to mean that only the value which can 
be realized in ordinary market dealings should be dealt 
with as value in eash. But the Bureau does not so rule. 


INSTALLMENT TRANSACTIONS. 


Now what can the taxpayer do? Suppose that he says: ‘‘I 
will not sell or convey the property now and get my money 
for it but will make a contract which will give me my money 
in the future.’’ The Bureau has never ruled, and could not 
conceivably rule, that any profit arises from a purely execu- 
tory contract; profit arises, if any, only when a sale is made. 
If then the seller arranges to convey the property in success- 
ive installments, retaining in himself the absolute ownership 
of the property not yet conveyed, he will be held to account 
each year only for the profit on the part of the property sold 
and delivered in that year. But this, of course, probably does 
not suit the buyer who usually wishes to obtain all of the 
property at once. The seller is therefore likely to propose 
that while the property is to be conveyed forthwith, payment 
is to be made in a series of installments stretching over a 
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number of years. On such a transaction, the Bureau is likely 
to hold that the entire profit is realized in the vear of the 
transfer of the property, treating the obligation to make the 
future payments as the equivalent of cash. 

On installment transactions the Bureau has a rather extra- 
ordinary doctrine. The ruling is that if there is a true in- 
stallment contract, such as is found in the case of sales of 
chattels like automobiles or pianos on the installment plan, 
the seller can account for his profit proportionately as each 
installment of the price is received. The ground for this rul- 
ing is the idea that here the seller relies for the ultimate pay- 
ment of the price upon the security of the property itself, and 
that the notes or other obligations for the balance of the pur- 
chase price are not to be treated as the equivalent of cash. 
But if a man sells a considerable block of property to a re- 
sponsible buyer so that there is every prospect that the seller 
will receive his money, without regard to the security of the 
property, the Department tends to hold in every case that 
the notes or obligations of the purchaser, even though not ma- 
turing for a number of years, are the equivalent of cash, with 
the result that the profits on the entire transaction are taxed 
in the year of sale. Just when this will be ruled is not entirely 
clear ; as a rough test the Bureau says that where as much as 
25 per cent. of the price is received at the time of the transfer 
the transaction is not an ‘‘installment’’ sale. I believe that 
the Bureau has here gone farther than the law justifies. Where 
the seller has by his bargain kept himself out of his money 
and does not have anything on which he ean, at his bank or 
otherwise, realize cash, he has not realized his profit. The 
Bureau, however, appears to be pretty set in this ruling, and 
the client must be advised that even though the payments are 
deferred, there is grave danger that the Bureau will assess 
and tax upon the whole profit for the year of the sale. A very 
important relief measure is now pending before the Senate 
which includes a provision to the effect that where property 
has been owned for a period of three years or more, the profit 
on a sale can be prorated back over the entire period of owner- 
ship since March 1, 1913, and that the different portions of 
the profit will be tax which would have applied in the prior 
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GIFTS. 

The other thing that a lawyer is most likely to be asked 
about on this question is the possibility of making a gift of 
property which an owner is about to sell, and then letting the 
donee, who is his child or wife or trustee for his child or wife, 
realize the profit. Under the present regulations, if an out 
and out absolute gift is made, it is perfectly true that the donee 
takes the property at the value at the time when the gift is 
made, not at the cost or value to the donor, and then realizes 
the profit only if it is sold for more than the value at the time 
of gift. There, however, I think there is a very important 
word of caution. I remember some one pictured Dean Lang- 
dell answering the question of an eager student when he was 
at the maturity of his powers over in the Law School. The 
men used to gather about him after the hour and press fur- 
ther questions upon him, and of course he was an impressive 
and venerable looking man with his beard and his magnificent 
brow. One day they were gathering about him in the property 
course and one of the students looked at him and said, ‘‘ Dean 
Langdell, can a bailee milk a cow?’’—a very critical, crucial 
question. Silence fell on the group for a moment. Dean 
Langdell looked at him, showing in that glance all his mag- 
nificent study and experience with the Year Books, and re- 
plied, ‘‘I think so, but he must do it earefully.’’ 

That very distinctly applies to this gift question, because the 
Department is very apt to contend that what appears to be a 
gift is not an absolute transfer. A lawyer who faces one of 
these intended gifts must advise his client that if there is any 
way in which that property is coming back to the donor or the 
benefit of it is coming back—for instance, if he is giving it to 
his wife and his wife afterwards is going to pay the house- 
hold expenses which she didn’t pay before, or the wife is to 
make the collateral available to the husband, the transaction 
will not stand. So that a client who intends to make such a 
gift must make up his mind that he is going to make an abso- 
lute transfer of the property and lose permanently any chance 
of getting it back. That ordinarily makes a very considerable 
degree of reluctance to resort to this remedy. 

Furthermore, if a contract of sale were first arranged, the 
subsequent gift of the property, subject of the contract, could 
searcely be regarded as operating to relieve the seller of tax 
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upon the profit for he would in effect be merely assigning the 
profit. Again, the pending relief bill provides that in the 
ease of a gift, the donee must take the property at the valua- 
tion of the donor, and that if he can not find out that valua- 
tion he must account for the entire proceeds of the sale as a 
profit ; if he does find it out the donee must treat as profit the 
entire excess of what he has received over the cost or value to 
the donor and not merely for the excess of what he has re- 
ceived over the value of the property at the time of the gift. 
If this measure is adopted and is constitutional, any donor 
of property will find a very sharp limitation to the effect of 
his generosity. 


Stock DIvipENDs AND RIGHTs. 

The stock dividend question has, of course, been fairly set- 
tled. We know now that a stock dividend is not taxable Fed- 
erally, and I do not think at the present time there is any 
likelihood that a retroactive excise tax will be attempted on 
stock dividends for the past year. Notwithstanding an ex- 
pression by Mr. Justice Brandeis in his dissent in the Macom- 
ber case, it seems clear that dividends paid in new preferred 
stock, as well as dividends paid in common stock, are not tax- 
able as income. As to such dividends, it is as clear as in the 
ease of dividends in common stock that a corporation has 
parted with nothing, and that as between the stockholder and 
the corporation, the transaction is ‘‘ bookkeeping.’’ The Treas- 
ury Department has indicated its acceptance of this view by 
Treasury Decision 3059, which makes provision as to the way 
the profit is to be computed in the case of a sale of stock where 
there has been received as a dividend stock essentially different 
in character from the original stock. This decision makes it 
clear that there is no contention that a dividend in preferred 
stock is taxable when received. 

The status of rights, a question that has been given some 
thought in Massachusetts, has a somewhat peculiar status 
under the Federal tax. At the present time, if a stockholder 
recevies a right to subscribe for a new stock and sells or dis- 
poses of that right, he is held to be taxable on the entire pro- 
ceeds. Now of course the question may well be asked as to 
whether the stockholder who gets in that way a portion of 
what was represented by his stock should be any more taxable 
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than the stockholder who receives the stock dividend. That 
question is on its way up to the Supreme Court. But at the 
present time the stockholder who receives rights and exercises 
them pays no tax by reason of getting his stock at less than the 
market value, whereas if he sells those rights he is taxable on 
the entire income which he realizes. 

One doctrine to bear in mind about income is that of ‘‘con- 
structive receipt.’’ Under this doctrine, very firmly and 
properly established in the regulations, a taxpayer is treated 
as having actually received items of income which were made 
unconditionally available to him during the taxable year, al- 
though he did not collect the items. This applies, for exam- 
ple, to coupons matured but not cashed and also to credits for 
salary which an officer could have drawn but did not actually 
draw during the year. 


DEDUCTIONS. 

On the question of permitted deductions from gross income: 
All taxes whatsoever are deductible except income or profits 
taxes assessed under the Federal law, betterment assessments, 
and inheritance taxes. All interest under the Federal law is 
also deductible, with the exception of that on indebtedness in- 
curred to purchase non-taxable securities, and we have not the 
limitation such as prevails here in Massachusetts. This situa- 
tion results in the great advantage which an owner of a house 
has over one who pays rent. The house owner deducts the 
taxes that he pays, he deducts the interest on his mortgage, 
and is subject to no tax by reason of the rental value of his 
house. The man who invests his money in securities instead of 
in a home pays his tax on the income from the securities, does 
not have any tax to deduct, for that is paid by his landlord, 
and hence pays more for his living accommodations than the 
man who owns his own house. 


LOSSES. 

A question coming up with great frequency at this season 
of the year is about losses. A taxpayer owns securities which 
have gone down during the year and wishes to know whether 
he can deduct from his income this loss. Except in the case of 
a dealer in securities, mere shrinkage in the value of securities 
ean not in any way be taken into account. If, however, the 
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securities are actually sold and the loss realized, that loss 
may be deducted from income of whatever character. The 
law taxes all profits from the sale of securities and now cor- 
respondingly grants the deduction of the losses. In order to 
be entitled to the deduction it is essential that an absolutely 
bona fide sale be made. Anything that amounts to a mere 
wash transaction by which the seller gets back the same secur- 
ities and makes a merely nominal record of a sale will not 
stand as a basis of a deduction. If, however, there is an out 
and out sale, there is no denial of the right to deduct the 
realized loss by reason of the fact that subsequently the seller, 
by a different and unrelated transaction, buys back even a 
corresponding amount of the same securities. Realization of 
losses is indulged in by taxpayers at this season with great 
zest but care must be taken to see that the realization is in 
all respects genuine. 


BUSINESS DEDUCTIONS. 

As to the deduction of business expenses, there is no doubt 
that it is the intention under all the regulations to give every 
taxpayer in business the right to deduct every real expense. 
There are a few limitations, such, for example, as that which 
denies the deduction of insurance premiums upon policies of 
insurance, payable to the business, upon lives of employees 
or officers. 

A point on which controversy sometimes arises is as to sal- 
ary or compensation payments. In prosperous years we find 
that under percentage or other contracts these payments 
sometimes run very large, larger than it seems likely that 
they would be if the amount had been determined after the 
year had elapsed. Under the present law there is an express 
right on the part of the Bureau to limit the deductions to 
reasonable amounts. Nevertheless the Bureau takes an intelli- 
gent and fair position on that question and says, ‘‘Still, if 
that salary was paid as the result of a real bargain between 
the business and the individual, where the corporation was in 
a position to wish to get that individual's services on an ad- 


vantageous basis and the individual did not control the cor- 
poration, we will permit that deduction in full even though 
in our judgment it is more than the corporation should have 
paid.’’ This is a fixed doctrine in the Bureau, that if there 
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is a genuine bargain, a real trade between the corporation and 
the individual, the salary stands. What must be established 
here is the genuineness of the bargain. Payments made to of- 
ficers who are also stockholders, which bear a clear relation 
to the stock holdings, are rejected as deductions if they’ ex- 
ceed in amount what is regarded as reasonable payment for 
the services. 

One of the problems that a corporate client may come to 
you with is a ease where the Bureau has been over its current 
returns, has looked at the deductions which the corporation 
made for depreciation—that is, the reserve which it set up 
for that—and said, ‘‘ Well, those rates are fairly high, but 
perhaps they are all right,’’ and has then proceeded on the 
basis of those rates to revise the findings as to what the cor- 
poration should have deducted in all past years back to the 
beginning of the corporation, and then says that the entire 
excess of what you should have deducted for back deprecia- 
tion over what you did deduct must be taken from your in- 
vested capital. This may bring about a very serious reduc- 
tion in the invested capital. The deduction proposed may be 
out of all proportion to the actual depreciation in the plant 
and equipment. There is some possibility that the Bureau 
may rule that the allowance for back depreciation is not to be 
computed on a purely theoretical basis but is to be limited to 
an amount representing the actual physical depreciation. In 
the absence of such a ruling it is important to be able to show, 
where possible, that the theoretical depreciation has been off- 
set by improvements which have been charged to expense, or 
in other ways. 

Repairs are permitted to be deducted even though depreci- 
ation is charged up. But those repairs do not include im- 
provements or replacements; the repairs deductible are those 
ordinary maintenance expenditures necessary to give to the 
property the life which is taken into account in determining 
the proper depreciation rate. 


TRUSTS. 

A word about trusts which are so common in this Common- 
wealth. A trust in the Massachusetts form may be constituted 
very much like a corporation, and, if so, may be taxed as 
such. The distinction between a pure trust and an association 
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treated like a corporation turns under the Department’s rul- 
ings, based on the Crocker v. Malley case, upon the degree of 
control exercised by the beneficial owners. If there is no real 
control, the organization is regarded as a strict trust, but if 
there is control approaching that exercised by stockholders 
of the corporation, the organization is treated as such. In the 
ease of a strict trust, the income is taxed to the trust as an 
entity, subject to the individual surtax rates, unless it is pro- 
vided that the income is to be currently distributed to the 
beneficiaries. On this point the Department in its rulings 
looks to the question of whether, under the terms of the trust, 
the income must be so distributed, not to the question of 
whether it is so distributed by virtue of the exercise of the 
discretion left to the trustees. If the income is required to be 
distributed as realized, it is taxed as the income of thesbenefi- 
ciaries, regardless of the actual distribution. 


NEEDED CHANGES IN THE Law. 

The most popular demand for change in the income tax 
law is that which is voiced in this very excellent cartoon 
which you have seen here, and that is for something that 
would make the income tax law simple. That is the invari- 
able first comment, ‘‘ Make this thing simple.’’ 

You ought to be well aware, however, that all that makes 
this tax complicated is the provisions which are designed to 
make it just. Simplicity and justice do not walk hand in 
hand ; complication is usually the price of justice. 

The most urgent demands which we ought to make for the 
improvement of the law are for a reduction in the rate of 
surtaxes. A tax law which takes from a taxpayer more than 
fifty per cent. of what he may receive as his income, which 
gives the Government seventy per cent. and leaves him with 
thirty, can hardly be called a tax law at all. It is appropria- 
tion of that individual’s property for the Government—justi- 
fiable, perhaps, in war times, but certainly not, justifiable 
either in theory or as a practical taxation measure in ordinary 
times. And the most erying need in the income tax law is 
to get away from those extraordinary and unjustifiable rates. 
Now I think there is some hope along that line. The sugges- 
tion which has been perhaps most seriously considered in the 
Department, which is urged by Secretary Houston now, is 
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that on the income which the taxpayer can show that he has 
saved; the tax should not exceed say twenty per cent. 
Of course the percentage might change, but this notion of 
classifying the income of the taxpayer so that where a saving 
and investment in taxable securities can be shown the rate is 
very much less than the present rate, has a very strong eco- 
nomic justification because of its promoting of the availability 
of the capital for necessary industrial operations. It does not 
meet the opposition that is made by reducing rates on income 
which looks like spendable income, which might be used for 
extravagance. It now has so much backing in the Depart- 
ment that with the strong feeling for reduction in rates I 
think we have some reason to hope that some measure of that 
sort may go through and that may place new hope in the 
clients and new ambition in the Bar. Realization of the ad- 
verse economic consequences of unduly high surtax rates is 
perhaps becoming sufficiently general to make it possible to 
secure a flat reduction which would be even better than the 
more complicated reduction upon the saved income. 

The second great change to be worked for is a more just 
basis of the taxation of extraordinary income coming from 
work over several years or sale of what we would call capital 
assets. There again we have relief in sight in a bill which 
passed the House and stands every likelihood of passing the 
Senate. 


INcoME TAX PROCEDURE. 


Now with reference to procedure, there again changes can 
be made which would be most helpful. The questions of pro- 
cedure are questions which you face every day in your prac- 
tice. What are you going to do where a client has an addi- 
tional assessment made upon him that seems to him to be too 
much? The assessment questions are, of course, decided in 
Washington. It is there all the officials are who have power 
to make real rulings upon the income tax, so that you have 
got to take the questions up there. 

The internal revenue service in Washington grew up orig- 
inally in the administration of the liquor tax and the tobacco 
tax. Particularly in the liquor tax in the early days every 
man’s hand was raised against the Government; I don’t know 
that in that respect times have changed very much. So there 
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grew up an attitude in the Bureau that there was a game be- 
tween the taxpayer and the Government and whenever there 
was a chance to rule against the taxpayer on the assessment, 
that was the thing to do. That was the traditional attitude of 
the Internal Revenue Bureau. When Hon. Daniel C. Roper 
became Commissioner in the emergency of the war, he saw the 
enormously changed task which was upon him by making the 
Government the partner of every business in the country and 
the partner of every individual in the realization of his income. 
Mr. Roper concluded that the only way he could make a suc- 
cess of his administration was by getting the taxpayer to come 
with him, and the only way he could do that was by making 
the taxpayer realize that he would be given a square deal by 
the Bureau, and that he could come down, show his ease and 
get a finding in his favor if he had a reasonable ease. 

It was a co-operative policy which Mr. Roper carried out 
in the Bureau, and he succeeded in making that policy per- 
meate very far. It characterizes the attitude of the present 
efficient immediate administrator of the Income Tax Law, 
Deputy Commissioner George V. Newton, and that of Com- 
missioner Williams. Anyone is making a mistake if he has 
got a tax question to take up in Washington if he does not 
vo down there with the belief that he will find some one who 
is willing to listen to his ease, consider it fairly and make 
a ruling in his favor if he is decently entitled to it. 

Now when the taxpayer receives a letter notifying him that 
there is an additional assessment, the letter which we call an 
‘* 42”? letter, which says that the Internal Revenue Bureau 
has looked over his return and determined to place so much 
more assessment upon him—not a very welcome document, 
but yet a very common document—the taxpayer ordinarily 
has the sound judgment to come to his attorney with that noti- 
fication. Now what do you do at that stage? The thing to 
do with the A2 letter is to immediately write to the Internal 
Revenue Bureau, if you think there is a fair ground to make 
a protest and secure an adjustment, advising the Bureau that 
you wish to take up that question and have a conference or 
hearing and discuss it with the man who made the assessment, 
and then go down and do it. The Bureau is not obliged as of 
right to give any hearing. That is entirely a matter of ad- 
ministrative discretion. But the Bureau never refuses to have 
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a conference. They are glad to have a taxpayer come there 
and discuss the question. It is by all means advisable when 
you have got that kind of question to take up at Washington 
to take the client with you. I do not mean to disparage the 
Bar in any way in the world. But the Internal Revenue Bu- 
reau is so acquainted with those whose business it is to make 
a protest against taxes that it is a little bit of a relief to have 
a taxpayer himself brought down and set forth the facts and 
do part of the talking. The client makes a mistake if he does 
not take his lawyer, because it is a very easy thing for him not 
to get the benefit of all the points in his ease. But it is a 
most useful thing to make your case human, take down the 
individual who is the moving force in the business, no matter 
how busy he is, and make your case seem a ease in which hu- 
man beings other than the attorney are interested and in 
which there is a real sense of an injustice and a real present 
reality of the fact produced by the face to face consultation. 
When the lawyer makes his presentation in the Bureau 
he should not make the mistake of making that too voluminous. 
I believe it in the general advisable, when a lawyer goes there, 
of having a written statement of his case, because a shift of 
personnel is so frequent, so constant, that the case may not be 
decided by the man who happened to hear you. Further- 
more, if there is a dispute in the Bureau the case may go at 
once to a conference, and it is worth while that your statement 
be left there in written form, and it is worth while to take a 
great deal of pains to present the case on the facts and the 
applicable rulings as succinetly as possible. But do not make 
that statement too voluminous. You would be amazed and im- 
pressed to see the patient work that is done by auditors in 
that Bureau. The final assessment of an income or excess tax 
case is a matter of exceeding complexity, because once you 
change one fact over here, you have got to change twenty back 
along the line, and I tell you you ought to feel for those men 
who have to work those things out and get them right. And 
they are a pretty good set of fellows down there, but they 
have got so much to consider, they have got such a mass of 
material before them, that they do appreciate the man who 
says something, who talks to the point and says it in reasonably 
brief compass. Don’t spare any effort in investigating your 
case. But when you have got it don’t spare yourself any 
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amount of pains to boil it down, so that a man does not say, 
‘Good heavens! Have I got to read all that?’’ but rather 
he will say, ‘‘Here is a man who knows something, and who 
makes it easy for me to grasp every point.’’ 

If the officers in the first instance in the Income Tax Unit 
rule against you, then you have a right to appeal to the Com- 
mittee on Appeals and Review. In order to appeal you must, 
within thirty days of the adverse decision, in writing request 
the Commissioner to submit the question to the Committee, 
and are required to submit a succinct statement of the facts 
and of the grounds of the appeal. The Committee on Appeals 
and Review does not intend ordinarily to take any evidence 
or hear parties; it merely intends to hear arguments. The 
evidence must be already in the papers before they go to the 
Committee. The Committee on Appeals and Review has done 
very much to straighten out the rulings of the Bureau, to 
avoid the effects of the undue zeal of examiners and to do jus- 
tice to the taxpayers, and they are a very real force in the 
Bureau today. 


NEEDED CHANGES IN PROCEDURE. 


As to the changes in procedure which would be helpful and 
for which we members of the Bar ought to work, one change 
would be to prevent new rulings by the Bureau from being 
retroactive. That would be very useful, because now the 
Bureau changes its mind on some questions and that unsettles 
all cases which have been closed up up to that time. There 
ought also to be a further limitation of the period within 
which taxes may be assessed. Under the present Act the pe- 
riod is five years; that should be cut down probably to three 
years. 

Now, instead of economizing on the Bureau of Internal Rev- 
enue, one of the most necessary things is for Congress to 
spend more money upon it, so that it makes some real jobs in 
the service. It amazes me that qualified men stay there at all 
and are willing to do the difficult work, exposed to criticism 
as they are, exposed to lack of appreciation, for the very small 
compensation which is now available. There is hardly a posi- 
tion in the internal revenue service that carries over $4500 a 
year salary, and yet those men pass on questions that involve 
millions and millions of dollars of the revenue of this Govern- 
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ment, that involve the most crucial questions to taxpayers. 
That tremendously important and difficult function warrants 
placing the compensation on such a basis that able men who 
want a chance to serve but must have adequate living wages 
can afford to stay there, so that we can build up an abiding 
personnel in the Government service. A more liberal policy 
as to personnel is one of the most essential things in the ad- 
ministration of the income tax law. 

Another thing is the power in the Commissioner to make a 
final and absolute adjustment of a particular case so that that 
ease is disposed of and settled for all time. At the present 
time, under the system which allows a retroactive ruling to be 
made, it is open to some one who comes around after a case has 
been settled to say there has been a mistake made even on the 
facts and pull the whole thing down again on the taxpayer’s 
head. That is something which ought to be changed and 
would be changed by the passage of legislation now pending. 

I believe that those changes in the procedure—the limita- 
tion of retroactive rulings, improvement in the personnel 
through more liberal treatment, power in the Bureau to make 
final dispositions of cases—would operate a vast improvement 
in the service. They ought to be accompanied, if possible, by 
a system of decentralization, so that instead of having all these 
men at Washington we should have an interpretive section at 
Washington but the final determination of questions of fact 
made at centers near the taxpayers, so that the taxpayer does 
not have this undue burden and expense of going to Wash- 
ington with every question. 

Any reform of the tax system should include the abolition 
of the excess profits tax. Necessary as a war measure, this 
tax involves too much discrimination and too great complica- 
tion to be defensible as a normal method for raising revenue. 
The most urgent changes in the tax system can probably be 
effected without resort to new forms of taxation. The general 
sales or turnover tax can be attractively advertised but would 
be acceptable only as a last resort. If shifted to the ultimate 
consumer, such a tax is a tax according to needs rather than 
according to ability to pay. Insofar as it is not shifted, it 
rests upon gross income instead of upon net income and in- 
volves greater discrimination than present methods. 

Every lawyer must be ready to bring home to his client the 
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truth that, whatever the system of taxation, the taxpayer must 
do his part in raising the revenue. The taxation of net in- 
comes by the Government is indispensable to the support of 
the Government. Such taxation is bound to be complicated 
because complication is the price of justice. When the tax- 
payer makes out his returns and when he goes down to Wash- 
ington to discuss his tax case, he must act in a loyal spirit 
which makes this law practicable and makes it administrable, 
because it is part of his work for the Government. Nothing 
less on the part of the lawyer or on the part of the taxpayer 
is consistent in these times with citizenship. 


Note. 

1. A new edition of Regulations 45, revised to January 
28, 1921, was released for publication on February 14, 1921. 

2. Since this address was delivered (December 10, 1920) 
an opinion has been handed down in Brewster v. Walsh (D.C. 
Conn., 268 Fed. 207) case to the effect that a profit on the sale 
of securities held for investment is not taxable. Opposed to 
this decision are four other District Court decisions as fol- 
lows: 


Merchants Loan & Trust Co. v. Smietanka (N.D. 
Ill., Oct. 22, 1920). 

Eldorado Coal and Mining Co. v. Mager (N.D. 
Ill., Oct. 22, 1920). 

David M. Goodrich v. Edwards (S.D.N.Y., Dee. 
17, 1920). 

Darlington v. Mager (N.D. IL, Feb. 1, 1921). 


In the latter cases decision was for the Government on de- 
murrer to declaration or complaint and there were no opin- 
ions. The Eldorado case, the Merchants Loan & Trust Co. 
ease and the Goodrich case have already been argued before 
the Supreme Court. 


























The annual meeting was held in Room 222 at the State 
House in Boston on Saturday, December 11, at 9:30 A. M. 
The president, Frederick P. Fish, Esq., presided. 


REPORTS, ETC. 
The treasurer, Charles B. Rugg, Esq., presented his report. 


ABSTRACT OF THE TREASURER’S REPORT. 


Balance received from Mr. Beckwith, the former treas- 


urer, December 10,1919. . ..... =. . + $8,842.47 5 
Received from Annual Dues, interest on deposits, ete., 4,142.00 
General Expenses of the Association . .... . $4,584.66 
Balance on hand December 10,1920 . ..... 877.3 
Merchants National Bank Savings Department . . . 2,022.50 





$7,484.47 $7,454.47 





The main items of expense, as usual, were the annual dinner, expense of 
the Quarterly, stenographic and clerical services, etc. 
Cuartes B. Rvuce, 
Treasurer. 
The report was approved subject to audit. 
Footnote: Subsequently the Auditing Committee, Messrs. Forbush and 
Grinnell, reported the account correct. 


The following reports were presented : 

The Committee on Legislation reported briefly, calling at- 
tention to the Small Claims Act, the pending consolidation 
of the laws, and the report of the Judicature Commission 
which was about, to be filed. No special recommendations 
were made. 

The chairman of the Committee on Judicial Appointments 
and the chairman of the Committee on Legal Education stated 
that there were no special matters calling for report. 

The following report of the Grievance Committee was read 
and accepted : 


REPORT OF COMMITTEE ON GRIEVANCES. 
Only one meeting of the committee has been held during 
the past year, at which meeting all pending matters were dis- 
posed of. 
Six complaints have been made since the last annual meet- 


ing. Of these, five have been dismissed and one placed on 
file. 
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In the case of Moses Entin of Fall River, referred to in 
our last report, the committee has been informed that the 
Attorney-General had decided not to prosecute disbarment 
proceedings against him. 

Abraham Goldberg of Lynn disappeared so that no service 
of process in the disbarment proceedings could be made 
upon him. 

John Aldrich of Springfield was convicted of larceny. On 
May 17, 1920, he resigned from the bar and his resignation 
was ‘accepted. 

In our last report we recommended that some action be 
taken by the Association to remedy the difficulties arising 
out of the coneurrent jurisdiction of the Grievance commit- 
tees of the various county associations and this committee. 

We respectfully renew our recommendation so made. 

As in prior years, the bulk of the work of the committee 
has been attended to and disposed of by the faithful and 
efficient secretary; and the committee as a whole has been 
only called upon to dispose of such matters as were of suffi- 
cient importance to necessitate their action. 


Respectfully submitted, 
FRANK M. ForsusH, 


Chairman. 


After discussion it was voted that the special committee 
provided for at the annual meeting in 1918 be discharged 
and that the Grievance Committee be requested to consider 
and report to the next meeting of the Association on the diffi- 
culties arising out of the concyrrent jurisdiction of griev- 
ance committees referred to in the report. 

The Membership Committee reported the following nom- 
inations for membership : 


Miss Greta C. Coleman, 161 Devonshire St., Boston 
Miss Marjorie Hurd, 161 Devonshire St., Boston 
Miss Lillian B. Moulton, 1017 Tremont Bldg., Boston 
Miss Clara Louise Power, Probate Court, Boston 
Miss Harriet A. Smith, 52 Westland Ave., Boston 
Miss Harriet Weiler, 40 Court St., Boston 

Merrill S. June, Slater Bldg., Worcester 























All the persons thus nominated were duly elected to mem- 
bership in the Association. 

The report of the Nominating Committee as printed in the 
notice of the meeting was read and the persons therein nom- 
inated for President, Vice-President, Secretary, Treasurer 
and Executive Committee were duly elected in accordance 
with the list printed in this number of the magazine. 

The subject of the relations of the present tendencies of 
the Federal Government and the principle of local self-gov- 
ernment was then brought up and Mr. Hollis R. Bailey ad- 
dressed the meeting as follows on the importance of the work 
of the National Conference of Commissioners on Uniform 
State Laws in connection with this subject. 


REMARKS OF HOLLIS R. BAILEY, ESQ. 


Mr. Barney. — It may be worth while to call the attention 
of the meeting to the fact that we have in Massachusetts and 
in fact in all the states official bodies or committees whose 
duty it is to consider constantly the question now under dis- 
cussion as to the duties and proper functions of the Federal 
government and the duties and proper functions of the state 
governments. I refer to the Commissioners on Uniform State 
Laws. In Massacusetts the Commonwealth has maintained a 
Commission now for over twenty-five years and for something 
over ten years I have had the honor of being chairman of 
the Commission in Massachusetts. Year by year we are ad- 
voeating state rights and preaching the doctrine that if state 
rights are to be maintained and preserved it is important that 
the state should do the things which need to be done so that 
the Federal government will not be tempted to encroach upon 
the field which properly belongs to state legislation. 

Let me illustrate. When I was appointed Commissioner on 
Uniform State Laws by Governor Draper he suggested that 
the conference of Commissioners on Uniform State Laws, 
which was about to meet, being the commissioners from all the 
states, might very well consider the question of a uniform 
Child Labor Law, and stated some reason why Massachusetts 
was handicapped by good Child Labor Laws as against North 
Carolina, which had practically no Child Labor Laws. So I 
went to Detroit and introduced the resolution that a uniform 
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Child Labor Law be prepared and presented to the states for 
adoption. Previously the conference had deemed that that 
was a matter which did not lend itself to uniformity, that 
each state might do as it pleased about a matter of that kind 
and there was no need of uniformity. But on further con- 
siderations, times being changed, it was decided to take up 
the framing of a uniform Child Labor Law, and I was ap- 
pointed chairman of the committee to draft an Act. An 
Act was drafted, after several years’ discussion, adopted and 
presented to the states for enactment, and a number of states 
have enacted it, some almost exactly as promulgated by the 
Commissioners on Uniform State Laws, others in a manner 
somewhat different. At the time we were considering that 
matter Governor Guild, then an ex-governor, was very much 
interested in the matter of child labor and the protection of 
child labor and of uniform laws for child labor, but he said to 
me, ‘‘ Mr. Bailey, you are wasting your time in trying to get a 
uniform law adopted on that subject. The only way to do is 
to go to Congress.’’ I said, ‘‘We cannot go to Congress; 
that is a matter outside the powers of Congress.’’ He said, 
‘* Well, that may be so, but vou have got to get a uniform law 
through the Congress of the United States if you are ever 
going to get it.’’ After the Commissioners on Uniform Laws 
had recommended their uniform law, Mr. Lovejoy of New 
York, the paid secretary of the National Child Labor Asso- 
ciation, told me that he was going to Congress for an Act and 
wanted me to get up a brief to demonstrate that it would be 
constitutional. I told him that I could not do it, having re- 
gard to other things which I must do, and so he got some 
one else to get up the brief. He already had outlined a brief 
himself—he is a very capable man—and so the matter went 
to the United States and Congress pas persuaded to act and 
did act. 

Now, why—why did Congress take action in the way it did? 
Of course it could not take action in any other way excépt 
by waiting for an amendment to the United States Constitu- 
tion. Congress had got to do what had been done already— 
stretch the powers of the United States Constitution. When 
I was at the meeting of the American Bar Association in 
Portland, Maine, some fifteen years ago, the question of 
amendments to the Federal Constitution was the topie of dis- 
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cussion, and practically every speaker was of the opinion that 
it was impossible to amend the Federal Constitution except 
as a war measure. I did not myself believe that at that time, 
and when as years went by we found the people of the United 
States amending the Constitution a number of times, it seemed 
to me that the people who talked about that matter at Port- 
land were too pessimistic. But at that meeting Mr. Justice 
Moody of the United States Supreme Court, who was present 
at the dinner, took occasion to speak of this discussion, and 
he said, ‘‘ Although I am a justice of the United States Su- 
preme Court, perhaps I may properly say that while it is true 
that the Constitution of the United States must not be broken, 
yet of course we can stretch it.’’ 

Well, of course it has been stretched a good deal, and as 
our President this morning pointed out, perhaps stretched 
unduly. Now, why? This matter of child labor and the 
protection of children is something which is so recognized 
now, not only as a national matter in the United States but 
as a world-wide matter in all the countries of the world, 
that it is not surprising that Congress has felt justified in 
stretching the Constitution to get some legislation governing 
child labor. Those of you who read what was done in Russia 
in the spring of 1917, when the first government was formed 
after the revolution, will recall that one of the serious things 
which was covered by their constitution was this matter of 
child labor, so also those of you who have read what has 
been going on in the League of Nations, with more than 
thirty-nine natiens represented will have noticed that one 
of the most important things dealt with has been, this matter 
of the protection of child labor, you must realize that now, 
more than ever, the matter of child labor is a world-wide ques- 
tion. And so it is that when the different states are slow about 
producing a uniformity of legislation in the United States by 
adopting uniform laws which ought to be adopted, then the 
nation steps in and usurps power, and as a Commissioner on 
Uniform Laws I hope that all the states will recognize this 
more and more and that Massachusetts will recognize it more 
and more and that the states will produce needed uniformity 
by state legislation and so will preserve state rights as they 
ought to be. 








THE POSITION OF THE MASSACHUSETTS BAR AS- 
SOCIATION IN REGARD TO UNIFORM STATE 
LAWS. 


There were three bills brought before the present legisla- 
ture by the Massachusetts Commissioners on Uniform State 
Laws. These bills, like other uniform laws which have been 
presented in the past and some of which have been adopted 
in Massachusetts, were prepared by the National Conference 
of Commissioners on Uniform State Laws and submitted to 
that body for the consideration of the legislatures in differ- 
ent states. 

The laws recommended this year were: House Bill 196, 
being the Uniform Partnership Act; House Bill 197, the Uni- 
form Conditional Sales Act; and House Bill 198, the uni- 
form act relative to fraudulent conveyances. These bills 
were accompanied by brief statements from the Commission- 
ers as follows: 


RECOMMENDATIONS TO BE CONTAINED IN TWELFTH ANNUAL 
REPORT OF THE COMMISSIONERS ON UniForM State Laws. 


Your Board this year presents three uniform acts for adop- 
tion : — 


1. The Uniform Partnership Act.— This act was ap- 
proved by the conference in 1914. It has been enacted 
in nine states and in the territory of Alaska. It codifies 
the law of partnership, and provides clearly as to the 
title to partnership real estate and its devolution upon 
the death of a partner. 

2. The Conditional Sales Act——This act was ap- 
proved by the conference in 1918. It has been enacted in 
New Jersey, and embodies the law which is in force in 
a large number of States. 

3. The Fraudulent Conveyances Act. — This act was 
approved by the conference in 1918. It has been enacted 
in Tennessee, and is based upon the law as it already 
exists in many of the States. Its enactment in Massa- 
chusetts will clarify the law and will remove uncertain- 
ties which now exist as to important points. 























The Special Committee on Uniform Laws of this associa- 
tion met on February 2, 1921, with Hollis R. Bailey, Esq., 
and Professor Samuel Williston, two of the Massachusetts 
commissioners, to consider these acts. After discussion, the 
members of the committee expressed their opinion in favor 
of the Uniform Conditional Sales Act and of the Uniform Act 
relating to fraudulent conveyances. They took no action on 
the Uniform Partnership Act. The action of the committee 
on the first two acts was communicated to the Judiciary Com- 
mittee of the legislature. 

In addition to the action of the committee and in view of 
the fact that ‘‘furthering uniformity of legislation throughout 
the Union’’ is one of the purposes specified in the charter 
of this association, the secretary of the association sent the 
following letter to the chairman of the Judiciary Committee. 


Fesruary 3, 1921. 
CHAIRMAN, JUDICIARY COMMITTEE, 
State Houss, 
Boston, Mass. 


Dear Sir: 

Several bills reepmmended by the Commissioners on Uni- 
form State Laws are pending before your committee. This 
letter is not written for the purpose of discussing any one 
of these bills in particular. Edch bill, of course, must be 
considered by your committee separately and on its own 
merits, but I wish to explain the general attitude of the Mas- 
sachusetts Bar Association toward uniform state laws. 

One of the purposes specified in the charter of the Massa- 
chusetts Bar Association in 1911 was that ‘‘of furthering 
uniformity of legislation throughout the union.’’ Accord- 
ingly, this association stands for the general policy of uni- 
formity of state legislation on proper subjects. This does 
not mean, of course, that the association is committed to 
support any and every uniform act which may be recom- 
mended by the National Conference of Commissioners, but 
the purpose thus stated in the charter of the association, like 
the policy followed by the state in helping to create and de- 
velop the National Conference of Commissioners, whose work 
in many instances has proved to be carefully done, contributes 
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a certain presumption in favor of the adoption of their 
recommendations at least to the extent of warranting very seri- 
ous consideration and, if possible, approval in the absence 
of specific reasons to the contrary in order that the general 
work of uniformity should be encouraged and promoted as 
well as that the citizens of the state may get the benefit of it. 

With the constant growth in the tendency to centralize 
power in Washington and to regulate the internal affairs of 
states by acts of congress, a tendency which has developed 
most strongly within the last few years, the importance of 
encouraging and promoting the work of the Commissioners 
on Uniform State Laws has very greatly increased because 
the better that work is done, the more it will be valued and 
resorted to in future and the more influence it will have to 
discourage the tendency to run to Washington about every- 
thing. 

During the busy days of the war, such matters of course 
have not received as much attention as they might otherwise 
have received, but the serious consideration of the proposals 
of the commissioners seems to be a part of the important work 
to be done throughout the country in meeting the problems 
after the war. 

I hope these considerations, which formed the general pur- 
pose of the states and the reflection of the general opinion 
of the bar throughout the country in the organization of the 
National Conference and the continuance of its work will be 
borne in mind by your committee in considering the bills 
now before you. 

A meeting of the special committee of this association on 
that subject was held yesterday, and I think a letter from 
Robert G. Dodge, Esq., Chairman of that committee, will be 
submitted to you. 

Yours respectfully, 
F. W. GrRINNELL, 
Secretary. 


The Judiciary Committee has reported that all three of the 
bills should be referred to the next annual session of the 
legislature. 


Py. W. G. 























THE RECENT ADDRESS OF HON. JOHN C. CROSBY 
IN THE SUPREME JUDICIAL COURT TO THE 
NEWLY ADMITTED MEMBERS OF THE BAR. 


On Friday, March 18, 1921, about one hundred young men 
and women were admitted to the bar in the Supreme Judicial 
Court in Boston. After their admission, Judge Crosby, who 
presided, addressed them briefly. Several of the older mem- 
bers of the bar who were present in the Court Room subse- 
quently telephoned to the editor calling his attention to the 
address and suggesting its publication. Accordingly, a copy 
of the address was requested and the Publication Committee 
are glad to have the opportunity of publishing it with Judge 
Crosby’s permission. 


PUBLICATION COMMITTEE. 


Ladies and Gentlemen of the Bar: 


The oaths to support the Constitution of the United States 
and of this Commonwealth, and the oath of office having 
been administered to you (and to which you will presently 
subseribe), entitle you to practice in all courts of the Com- 
monwealth. The oath of office so plainly points out your offi- 
cial duties that it is worth repeating at this time: ‘‘ You sol- 
emnly swear that you will do no falsehood, nor consent to 
the doing of any in court; you will not wittingly or willingly 
promote or sue any false, groundless or unlawful suit, nor give 
aid or consent to the same; you will delay no man for lucre 
or malice; but you will conduct yourself in the office of an 
attorney within the courts according to the best of your 
knowledge and discretion, and with all good fidelity as well 
to the courts as your clients. So help you God.’’ 

This oath should be deeply impressed upon your minds, 
and scrupulously adhered to. It imposes no new moral duty 
upon you. As Mr. William Allen Butler, a distinguished 
New York lawyer, once said: ‘‘But an honest man is always 
under oath; and the sanction of a formal vow adds nothing 
to the moral obligation springing of itself from the relation 
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of lawyer and client, just as the oath of a witness in court 
imposes no new obligation to veracity, but only places him 
in a position of definite responsibility for falsehood.’’ 
Although you have been found qualified to practice your 
chosen profession, you should bear in mind that your study 
of the law is not now ended, but must continue if you are to at- 
tain a reasonable degree of professional success and advanee- 
ment. The important duties and grave responsibilities of 
the lawyer involve interests of vast magnitude; liberty, prop- 
erty, character, and life itself are entrusted to him. That 
those duties may be fully and intelligently performed, it is 
essential that the lawyer should be equipped with a knowl- 
edge of the law in order to render the best service of which he 
is capable. This cannot be accomplished without industry, 
perseverance and laborious work. I cannot emphasize too 
strongly that the law is a profession, and not a trade; that 
fact never should be lost sight of; it is not an occupation or 
business, to be used only as a means of livelihood, and for 
the accumulation of wealth. The practice of the law should 
not be regarded as a mere way of making money—that is 
secondary. For a young lawyer to be dominated solely by 
that motive would be most unfortunate. At the outset he 
should clearly understand that he has chosen a profession 
for the administration of justice. In this connection I desire 
to direct your attention to a recent decision of this Court 
(Bergeron, Petitioner, 220 Mass. 472) wherein the duties, re- 
sponsibilities and qualifications of a lawyer are described in 
these words: ‘‘ He is in a sense an officer of the State. From 
early days he has been required to take and subscribe an 
‘oath of office’ which forbids him from promoting and even 
from wittingly consenting to any false, groundless or un- 
lawful suit, from doing or permitting to be done any false- 
hood in court, and which binds him to the highest fidelity 
to the courts as well as to his clients. The courts being a 
department of Government, this is but another way of saying 
that his obligation to the public is no less significant than 
that to the client. He is held out by the Commonwealth as 
one worthy of trust and confidence in matters pertaining to 
the law. Of course, no one can know all law. But every 
attorney ought to possess learning sufficient to enable him 
either to ascertain the law or to determine his limitations 
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in that regard for the purpose of giving safe advice. It is 
impracticable to attempt to name the matters about which he 
may be asked to act. Stated comprehensively they include 
the liberty, the property, the happiness, the character and 
the life of any citizen or alien. They touch the deepest and 
most precious concerns of men, women and children. The 
occasions which lead one to seek the assistance of a lawyer 
often are emergencies in that person’s experience which pre- 
vent the exercise of critical discernment in selecting a coun- 
sellor. They involve the utmost-trust and confidence. In pro- 
portion as the client is poor, ignorant or helpless, and hence 
less likely to be able to exercise judgment in making choice, 
the necessity of adequate learning and purity of character 
on the part of every lawyer increases in importance. Thus 
the interest of the public in the intelligence and learning of 
the bar is most vital. Manifestly the practice of the law is 
not a craft, nor trade, nor commerce. It is a profession 
whose main purpose is to aid in the doing of justice according 
to law between the State and the individual, and between 
man and man. Its members are not and ought not to be 
hired servants of their clients. They are independent offi- 
cers of the court, owing a duty as well to the public as to 
private interests.’’ 

There is a growing tendency on the part of young lawyers 
to practice in some large city. I think that this is a mistake; 
unless at the beginning of his professional career a lawyer 
has an exceptional opportunity to locate in a great city, he 
is far better off as a rule if he establishes himself in a city 
or town of medium size where he has or can readily form ac- 
quaintances with the people of the community. In such a 
place he is much more likely to meet with success than in a 
great city where he may be unable to obtain a foot-hold 
among thousands of strangers. It is estimated that there are 
about ten thousand lawyers in the city of New York, and at 
least three thousand in the city of Boston; some of them un- 
doubtedly receive large incomes from their professions, many 
are in receipt of very respectable incomes; yet I believe that 
if the truth were known it would appear that the great ma- 
jority receive much less than they would earn if established 
in smaller communities. I have known of lawyers who have 
left cities and towns, where they had built up good practices 
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and acquired excellent professional reputations, to open offices 
in Boston; and after a time have found themselves without 
clients or sufficient incomes to provide for the necessities 
of life in their declining years. I firmly believe that the aver- 
age lawyer who decides to practice in his home city or town, 
or in some place outside a large city, will meet with greater 
success and get more enjoyment out of life, than one who 
establishes himself in a great city. A lawyer who settles 
in a medium-sized community, is assured almost from the 
beginning of his professional work of sufficient income for his 
needs; and if he enjoys good health, is industrious and eapa- 
ble, and has the confidence of the people, that income will 
continually inerease. An eminent judge is credited with 
saying to the law students to whom he once lectured, that a 
man in a great city in order to succeed, ‘‘needed legs more 
than brains.’’ The extent o# a lawyer’s business depends 
largely upon his friends and the number of his acquaintances. 
A poor lawyer with many friends and an extensive acquain- 
tance, often meets with greater success than an able lawyer 
with few of either. Many young men, soon after being ad- 
mitted to the bar, enter the great department store law 
offices as clerks, usually at nominal salaries at the outset. 
While a knowledge of practice and procedure gained in such 
an office may be valuable, I am inelined to think that the 
experience a young practitioner gets by starting in on his 
own account makes him more self-reliant and efficient; one 
thing is certain, what he learns in that way he never forgets. 
I do not mean to give the impression that a young lawyer 
may not profitably spend the first year or two after his ad- 
mission to the bar in a large office as a law clerk, at a fair 
salary; but in my judgment, it is a mistake for him to remain 
there for a longer period, unless he can feel that later he may 
reasonably expect to become a member of the firm. It is 
only in rare instances that a man who has worked on a salary 
for several years is able to branch out for himself and build 
up a successful practice. On general principles it is a good 
thing for a young man to start in for himself, and work out 
his own salvation. 

I cannot lay too great stress upon the necessity of main- 
taining at all times high ideals in the profession. It may 
some time happen that you will be called upon by clients 
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to act in matters of doubtful propriety and when your pro- 
fessional conduct might be involved. In these circumstances 
you will be required in the exercise of sound judgment to 
determine whether such services will be in accord with proper 
professional conduct. If you are in the slightest doubt about 
it you should decline to act, realizing, as you must, that the 
most valuable asset a lawyer can possess is a reputation for 
strict integrity and honorable dealing. You are bound to 
guard that reputation with jealous care, because once lost 
it never can be fully regained. 

A lawyer, that he may succeed, must have clients. Clients 
are not always seeking so much for justice as for success; 
they want a lawyer who will win the case, and sometimes they 
are not particular as to how the desired result is reached. 
For this reason it is important that he should always main- 
tain high standard of professional conduct; and remember, 
that a cause won by unfair and dishonest methods has re- 
sulted in thwarting rather than promoting justice, and at 
the same time has damaged the reputations of both attorney 
and client. A lawyer by his training and experience may be 
the means of much good or evil in the community. I am re- 
minded of an address which Lincoln once made to young 
lawyers. He said: ‘‘Persuade your neighbors to compromise 
whenever you can. Point out to them how the nominal win- 
ner is often the real loser—in fees, expenses, and waste of 
time. There will always be enough business. Never stir up 
litigation. A worse man can scarcely be found than one who 
does this.’’ His law partner, Henndon, reports him as ad- 
vising a client: ‘‘We can doubtless gain your case for you; 
we can set a whole neighborhood at loggerheads: we can dis- 
tress a widowed mother and her six fatherless children and 
thereby get for you $600 to which you seem to have a legal 
elaim, but which rightfully belongs, it appears to us, as much 
to the woman and children as it does to you. We shall not 
take your case, but we will give you a little advice for which 
we will charge you nothing. You seem to be a sprightly, en- 
ergetic man. We would advise you to try your hand at mak- 
ing six hundred dollars in some other way.’’ 

Members of our profession from the earliest times have had 
a large part in shaping the affairs of government in every 
civilized society, and it is difficult to see how their services 
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eould be dispensed with. More than four fifths of our presi- 
dents have been members of the bar, and a large proportion 
of every legislative assembly — state or national — will be 
found to be lawyers. They have been potent factors in shap- 
ing our legislation, and almost all the great state papers in 
our country’s history were drafted by members of our pro- 
fession. 

The lawyer who desires to succeed in the law should not 
allow politics or political office to lure him away from his 
work; at the same time he should not be averse to bearing his 
share of the burden of public office. The young lawyer can 
with profit serve in the legislature provided he does not stay 
there too long. Personally I have never regretted, when a 
young lawyer, serving in both branches of our legislature, 
as the experience gained there in the consideration and en- 
actment of legislation I have found to be very helpful in 
my professional work. It has been truly said that the law 
is a jealous mistress. To obtain the highest degree of success 
requires constant and untiring effort. If neglected, a practice 
which it has taken years to acquire gradually slips away, and 
former clients consult other lawyers who can be depended 
upon, and are always to be found in their offices. I have 
known many lawyers with promising careers before them, 
none of whom after serving several vears in Congress upon 
his retirement ever took any active interest in his practice. 
There seems to be something about long service in Washington 
that unfits many lawyers for successfully taking up again 
the laborious work of their profession. Fortunately for me, 
the people of my district early in my congressional career 
defeated my aspirations for further service by electing an- 
other, thereby allowing me to return to the practice of law 
before I had lost all interest in it. The result was that I 
had to start all over again. 

Lack of time prevents me from referring specifically to 
some of the important rules which should govern the conduct 
of a young lawyer, and which should always be kept in mind. 
These rules are found in the Canons of Ethies of the Ameri- 
ean Bar Association, and in the Codes of Ethies of our State 
Bar Association, and the Bar Association of the City of Bos- 
ton. I advise each of you to read them all; they will furnish 
vou an infallible guide. Although the law is not an exact sci- 
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ence it is a practical and progressive one. It develops with 
the growth and advancement of society, and will expand 
with our needs. Our great Chief Justice Shaw said: ‘‘It is 
the great merit of the common law that it is founded upon 
a comparatively few, broad, general principles of justice, 
fitness and expediency ...and generally comprehensive 
enough to adapt themselves to new institutions and conditions 
of society.’’ In closing I will only say that, ‘‘If the admin- 
istration of justice in the courts keeps pace with society and 
civilization, it will do so because the judges and lawyers 
are true to the responsibilities resting upon them. If one 
will study the changes in the law in the past, he cannot but 
believe that the legal profession has fairly borne these high 
responsibilities. In recent years the legal profession has 
sometimes—perhaps—lost sight of its duties to the public. 
That profession will be untrue to its highest and noblest pur- 
pose if it be degraded to a mere trade—a means only of 
earning a livelihood. It must ever keep before it the lofty 
standard upraised by its leaders in the past. Only thus can 
that department of government entrusted to the legal pro- 
fession remain the worthy custodian of the temple of justice. 
So long as that profession retains its character for learning 
and incorruptibility, its talents will never be used to the pub- 
lie injury.’’ As that great statesman Burke has said: ‘‘The 
science of jurisprudence—the pride of the human intellect, 
with all its defects, redundancies, and errors, is the collected 
reasoning of ages, combining the principles of original justice 
with the infinite variety of human concerns.’’ 

As you now enter upon your life work in your chosen pro-. 
fession, I extend to each one of you my best wishes for a 
long, honorable and successful professional career. 
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THE RECENT GIFT OF A LIBRARY FOR THE 
SUPREME JUDICIAL COURT IN THE 
WILL OF JOHN L. THORNDIKE. 


Extract from Will and Codicils of John Larkin Thorndike, 


of Manchester, in the County of Essex, deceased. 


**1. I direet my executors to appropriate to the pur- 
pose of forming a library to be permanently maintained 
for the especial use of the judges for the time being of the 
Supreme Judicial Court of Massachusetts all my law 
library now commonly kept at my office consisting of 
law books and other printed books and including all 
future additions to the said library and the benefit of 
any subscriptions current at my death that I shall have 
paid or become liable to pay for law books reports or 
periodicals and my book-cases and shelves used for my 
said books. Excepting from this gift the books herein- 
after specified as otherwise disposed of and not includ- 
ing any books belonging to me jointly or in common with 
any other person or persons. And also by way of addi- 
tion to this gift the United States Supreme Court re- 
ports and Dallas’s Reports now kept in my house at 
Boston and any additions I may make to that set of 
reports and the books relating to law or lawyers or legal 
history or biography or subjects connected therewith 
and for the time being commonly kept in the glass book 
ease on the landing in the same house. And to that end 
my executors shall have power in their discretion to 
transfer the said library and things to any corporation al- 
ready or to be formed for the like purpose either alone 
or among other charitable purposes upon such trusts and 
with and subject to such powers and provisions as my 
executors shall think proper for giving effect to the said 
purpose and adapting the same to any future cireum- 
stances or to transfer the said library and things to such 
other trustees as my executors shall think proper upon, 
with and subject to the like trusts, powers and provisions 
as are above mentioned and so that such corporation or 
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trustees may in the discretion of my executors have all 
or any of the powers hereby given to my executors to 
transfer the same to any other such corporation or trus- 
tees as aforesaid and to determine the trusts, powers and 
provisions upon, with and subject to which the same 
shall be held after such transfer. And my executors and 
any such corporation and trustees respectively shall have 
power to sell any of the said book-cases or shelves or books 
that in their opinion shall not be required for the said 
purpose. 

**2. I bequeath to my executors the sum of $10,000 
(ten thousand dollars) to be applied to keeping up and 
improving the said library by means of the principal or 
income thereof and to be paid or transferred for that 
purpose by my executors to the same corporation or trus- 
tees as the said library and things with all the powers 
of absolute owners as regards investment and changing 
investments and management and with and subject to 
such other powers and provisions as my executors shall 
think proper. And so that the said legacy if not paid 
or appropriated within one year after my death shall 
carry interest at the rate of four per cent per annum from 
the expiration of that time until it is paid or appropri- 
I 





THE ACTION OF THE EXECUTIVE COMMITTEE 
ON RECOMMENDATIONS IN THE ANNUAL RE- 
PORT OF THE ATTORNEY-GENERAL AND ON 
THE BILL INTRODUCED BY THE DISTRICT AT- 
TORNEY OF SUFFOLK COUNTY NOW PENDING 
BEFORE THE LEGISLATURE TO EXCLUDE THE 
ATTORNEY-GENERAL FROM THE GRAND JURY 
ROOM AND FROM PROSECUTION OF CRIMINAL 
CASES IN THE COURTS OF MASSACHUSETTS 
WITHOUT CONSENT OF THE LOCAL DISTRICT 
ATTORNEY. 

At a hearing before the Judiciary Committee of the legis- 
lature on the matters above described a member of the asso- 
ciation challenged the right of the Executive Committee to 
represent or, as he expressed it, to ‘‘commit’’ the association 
on the subjects involved without a referendum to the mem- 
bers of the association. The representatives of the associa- 
tion have always been careful to explain to the members of 
the legislature that action thus taken is the action of the 
committee, and not of a meeting of the association when such 
is the fact. There has been no attempt at ‘‘posing’’ by the 
Executive Committee or any other representative of the 
association. 

As the matters in question are of great public importance, 
members of the association may be interested to know exactly 
what was done. They can then form their own opinion and 
express it to members of the legislature in any way they 
please. The facts are as follows: 

General Laws, chapter 12, relating to the Department of the 
Attorney-General and the District Attorneys, provides in 
section 6 that the attorney-general 


‘*shall consult with and advise district attorneys in mat- 
ters relating to their duties; and, if in his judgment 
the public interest so requires, he shall assist them by 
attending the grand jury in the examination of a case 
in which the accused is charged with a capital crime, 
and appear for the commonwealth in the trial of indict- 
ments for capital crimes.’’ 
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Section 27 of chapter 12 provides as follows: 


‘District attorneys within their respective districts 
shall appear for the commonwealth in the superior court 
in all cases, criminal or civil, in which the commonwealth 
is a party or interested, and in the hearing, in the su- 
preme judicial court, of all questions of law arising in 
the cases of which they respectively have charge, shall 
aid the attorney-general in the duties required of him, 
and perform such of his duties as are not required of him 
personally ; but the attorney-general, when present, shall 
have the control of such cases. They may interchange 
official duties.’’ 


About the middle of January, 1921, the following bill was 
introduced on petition of Hon. Joseph C. Pelletier, numbered 
Senate 185: 


AN ACT 


Relative to the General Duties of the Attorney-General and 
District Attorneys. 

SEcTION 1. Section six, chapter twelve, of the General 
Laws is hereby amended by striking out all after the word 
‘*duties,’’ in the second line thereof, and substituting there- 
for the following :—and, upon request of a district attorney, 
he may assist him by attending the grand jury for the pres- 
entation of evidence and appear for the commonwealth in the 
trial of criminal cases. He shall not have the right to attend 
the grand jury for presentation of evidence or to try criminal 
cases unless so requested, — so that said section as amended 
will read: — Section 6. He shall consult with and advise 
district attorneys in matters relating to their duties; and, 
upon request of a district attorney, he may assist him by at- 
tending the grand jury for the presentation of evidence and 
appear for the commonwealth in the trial of criminal cases. 
He shall not have the right to attend the grand jury for the 
presentation of evidence or to try criminal cases unless so 
requested. 

Section 2. Section twenty-seven of chapter twelve of the 
General Laws is hereby amended by striking out the words 
‘‘but the,’’ in the seventh line, all of the eighth line, and by 
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striking out the word ‘‘They,’’ in the ninth line, and substi- 
tuting therefor the words: — District attorneys,—so that 
said section as amended will read: — Section 27. District 
attorneys within their respective districts shall appear for 
the commonwealth in the superior court in all cases, criminal 
or civil, in which the commonwealth is a party or interested, 
and in the hearing, in the supreme judicial court, of all ques- 
tions of law arising in the cases of which they respectively 
have charge, shall aid the attorney-general in the duties re- 
quired of him, and perform such of his duties as are not re- 
quired of him personally. District attorneys may interchange 
official duties. 
Section 3. This act shall take effect upon its passage. 


On January 20 the report of the attorney-general for the 
year ending January 19, 1921 was filed (Public Document 
No. 12). This report, which attracted much attention in 
the newspapers, contained the following information and 
recommendations. 


EXTRACTS FROM THE REPORT TO THE ATTORNEY-GENERAL. 


“On August 4, 1920 the Governor and Council ordered 
that a sum not exceeding $8,000 be made available for the 
use of the Attorney-General in conducting special investi- 
gations of the financial transactions of Charles Ponzi 
and the lareeny of motor vehicles. 

‘*Pursuant to the order of the Governor and Council 
the special investigation of automobile thefts was insti- 
tuted, with the valuable aid of State police and special 
officers assigned to the work by Police Commissioner Cur- 
tis. Owing to the pressure of public business and the un- 
usual demands upon the Department, due to the Ponzi 
investigation, on September 25 I engaged the services 
of Henry F. Hurlburt, Esq., and assigned him to the 
investigation and prosecution of automobile frauds and 
related matters. At great personal inconvenience he con- 
sented to serve, and on September 29 he was duly ap- 
pointed a Special Assistant Attorney-General, and his 
appointment was approved on the same day by the Gov- 
ernor and Council. His former service as district at- 
torney in Essex County, and his familiarity with the con- 
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duct of criminal cases have made his service of great 
value. He has caused cases to be brought to trial which 
have been long inactive, has instituted proceedings 
against offenders where prosecutions have been delayed, 
and has refused to consent to fines or light sentences, 
and has secured the imposition of heavy sentences in 
eases where he believed the defendant was not entitled to 
clemency. 

‘*T submit to you herewith a partial report made by 
Special Assistant Attorney-General Hurlburt to the At- 
torney-General, covering his investigation of automobile 
thefts and related matters to Dee. 31, 1920, setting forth 
recommendations for legislation and the facts upon which 
his recommendations are based. The report is annexed 
to and expressly made a part of this report for the con- 
sideration of the General Court. 


‘‘THeE AUTHORITY OF THE ATTORNEY-GENERAL IN CRIMINAL 


MATTERS. 


‘“The right of the Attorney-General, as the chief law 
officer of the Commonwealth, to have free access to the 
courts of the Commonwealth for the prosecution of crime 
has been denied by the district attorney for the Suffolk 
District. I am unable to discover that this right has 
ever before been challenged. 

‘‘Under date of Dee. 27, 1920, I sent the following 
communication to the district attorney : — 


After conference with Mr. Hurlburt, I beg to advise 
you that I shall present certain important cases before 
the grand jury of Suffolk County when it convenes next 
month. Mr. Hurlburt is of the opinion that the eases will 
not occupy the time of the grand jury more than ten 
days or possibly two weeks. As these cases have been 
prepared by this Department it will not be necessary 
to call on you for the services of a representative of your 
office in their presentation. 


‘‘Under date of Jan. 3, 1921, the district attorney in- 
formed me that after careful investigation he had reached 
the conclusion that the Attorney-General had no right 
to appear before the grand jury and present evidence 
or give advice. Under a later date he informed me 
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that he had expressed this view to the grand jury. Un- 
der such instruction from the district attorney, the grand 
jury would be prejudiced against permitting the pres- 
entation of cases by the Attorney-General or his repre- 
sentatives. 

‘‘As the cases now waiting for presentment to the 
grand jury have been fully prepared by this Department, 
Mr. Hurlburt and Mr. Hurwitz, for reasons which to me 
appear sufficient, are of opinion that the interests of 
justice will be better served if the eases are presented by 
the Department. No opportunity was afforded me to 
present the cases, and after the district attorney had pre- 
sented such cases as he desired the jury was dismissed. 

‘‘The district attorney now seeks by new legislation 
to obtain exclusive control of the courts in his jurisdic- 
tion for the prosecution of all criminal eases. 

“In all . . . cases in which the Attorney-General 
has acted against defendants in Suffolk County the evil 
consequences of the fraudulent operations have extended 
far beyond the limits of Suffolk County, and have af- 
fected large numbers of people. The Attorney-General 
is elected by all the veople and is the responsible officer 
charged with the maintenance of law throughout the 
Commonwealth. When fraud or crime assumes state- 
wide proportions, no official of a county or district should 
have the power to prevent action by the State in the pro- 
tection of its citizens. 

‘Tt should not be necessary for the Department of the 
Attorney-General, except in rare instances, to institute 
or conduct the prosecution of criminal cases. It is only 
when the local prosecuting officers fail or are unable to 
cope with crime in their jurisdictions that the duty de- 
volves upon the Attorney-General. 

‘‘T coneur in the recommendations made by Special 
Assistant Attorney-General Hurlburt in his report, and 
urge upon the General Court the importance of such 
legislation. 

*‘In view of the fact that this Department is prepared 
to present before the grand jury of Suffolk County im- 
portant cases which have been prepared by Assistant 
Attorneys-General Hurlburt and Hurtwitz, I urge favor- 
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able action at an early date upon that recommendation 
which would enable the Attorney-General to summon a 
special grand jury and present cases before it when the 
public interest demands. 

‘“The recommendations are as follows: — 

‘*(1) District attorneys should be prohibited from 
nolle prossing or filing cases without first petitioning 
the presiding justice or the court, setting forth the facts 
and reasons why the ease should be nolle prossed or 
filed, and then it should not be nolle prossed or filed 
without a certificate of the presiding justice or the court. 

**(2) That the Attorney-General should have the power 
to summon a special grand jury whenever in his opinion 
the interests of the public demand an investigation of 
any charges against individuals or corporations; that 
he should have entire charge of such investigation before 
such grand jury, both in the presentation and the trial 
of the cases where indictments might be found. 

“*(3) That all sessions of the grand jury, whether 
summoned in by district attorneys or by the Attorney- 
General, should be presided over by a justice of the Su- 
perior Court, who would see that only proper evidence 
was introduced, and instruct the jury properly as to the 
questions of law involved with reference to the facts 
produced. 

‘“The further recommendation of Mr. Hurlburt that 
the Attorney-General be authorized to summon witnesses 
in the investigation of matters which concern the public 
welfare was urged upon the consideration of the Gen- 
eral Court at the last regular session, but was not ac- 
corded a hearing. I am convinced that the Attorney- 
General should be given authority to summon witnesses 
and require them to testify under oath, subject to the 
same rights to decline to testify which are given the 
witness when testifying before the courts, and I direct 
your attention to the fact that by the laws of New York 
the Attorney-General of that State has the authority 
of summoning witnesses, under an act similar to one 
which was submitted by me and admitted by the Hon- 
orable Senate near the close of the last session. 
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In addition to the above recommendation the following sug- 
gestion appears at the end of the report of Mr. Hurlburt, 
which is attached to the report of the Attorney-General: 


‘** While I believe as a matter of law that the Attorney- 
General has the right to supersede, if necessary, any 
district attorney, and to take entire charge of the pro- 
ceedings in the trial of cases of indictments found by a 
grand jury under the direction or charge of such dis- 
trict attorney, in order that that matter be finally set- 
tled it would be well to have a declaration from the 
Legislature that that is the law of the land, so that there 
ean be no question about it. . . . the Attorney-Gen- 
eral’s powers should be clearly defined so that the dis- 
trict attorneys may know that the Attorney-General is 
their superior officer, and has the right not only to direct 
them, but if need be, to supersede them in their func- 
tions. 


As the matter was one which seemed to eall for prompt 
consideration and an expression of opinion by members of 
the Executive Committee, copies of the Attorney-General’s 
report were obtained and sent to each member of the Execu- 
tive Committee. By direction of the president a meeting of 
the committee was called for the consideration of the report 
on February 8, 1921. At that meeting copies of Senate Bill 
185, above quoted, were placed in the hands of each of the 
members present. After a full discussion action was taken 
and communicated to the Judiciary Committee as stated in 
the following letters. 


Fepruary 15, 1921. 

Hon. JoHn M. Grpps, 

Senate Chairman, Judiciary Committee, 
Hon. Essex S. ABporr, 

House Chairman, Judiciary Committee, 

State House, 
Boston, Mass. 

Dear Sirs: 

At a meeting of the Executive Committee of the Massachu- 
setts Bar Association held on Tuesday, February 8, 1921, 
twelve members from different parts of the state being pres- 
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ent, the reports of the Attorney-General of the Commonwealth 
and of Special Assistant Attorney-General Hurlburt copies 
of which had been furnished to members of the committee 
prior to the meeting were considered. 

After thorough discussion, 


‘‘Ir was VOTED (one member voting in the negative) 
that a declaratory statute should be adopted recognizing 
the right and duty of the Attorney-General to take en- 
tire charge of any proceedings on behalf of the common- 
' wealth before a regular session of the grand jury in any 
; district or before any other tribunal whenever in his 
judgment the public interests so require. 

‘‘Tr was VorTep that the secretary send a copy of this 
vote to the Legislative Committee on the Judiciary. 

‘*A bill pending before the legislature numbered Sen- 

ate 185 referred to in the report of the Attorney-General 
relative to the duties of the Attorney-General and Dis- 
trict Attorneys was then considered.”’ 





After discussion, it was voted that the passage of such a 
bill be opposed on behalf of this association. 

It was voted that the seeretary send a copy of this vote to 
the Legislative Committee on the Judiciary. 

In accordance with these directions, I write this letter con- 
taining these votes. 


sq ae 





Yours respectfully, 
F. W. GRINNELL, 
Secretary. 


Fepruary 24, 1921. 

Hon. JoHn M. Gress, 

Senate Chairman, Judiciary Committee, 
4 Essex S. Appott, Esq., 

House Chairman, Judiciary Committee, 

State House, 
Boston, Mass. 

DEAR SIRs: : 

In connection with the continued hearing on Thursday 
afternoon, February 24, on the report of the Attorney-Gen- 
eral and Senate Bill 185, I wish to supplement my letter to 
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you of February 15 stating the votes of the Executive Com- 
mittee of this association which were passed at the meeting 
on February 8 as follows. In that letter, I stated there were 
twelve members of the Executive Committee present. I find 
that I was mistaken and that there were thirteen members 
present from different parts of the state as follows: 


The PREsENT, Mr. Hutcuins of Boston, 

The TREASURER, CHARLES B. Ruae of Worcester, 
FEORGE S. Tarr of Worcester, 
CHARLES F. Baker of Fitchburg, 
SToucHtTon Beuu of Cambridge, 
STanLey E. Qua of Lowell, 
Starr Parsons of Lynn, 
Henry H. Fuuter of Lancaster, 
CHARLES M. DAvEeNpPorT of Boston, 
JoHn A. Sutuivan of Boston, 
EpMonpD J. Forp of Lawrence, 
CHARLES MITCHELL of New Bedford, & 

The Secretary, F. W. GrInNEuL of Boston. 


The two votes were as follows, the vote in favor of the 
declaratory act to recognize the power of the Attorney-Gen- 
eral, as stated in my letter of February 15, was passed with 
one dissenting vote, the member voting in the negative being 
Mr. Ford of Lawrence. The vote in opposition to Senate Bill 
185 copy of which was in the hands of each member of the 
committee present was unanimous in opposition. 

As I explained before the committee at the hearing the other 
day, the subject was thoroughly discussed from both points 
of view during a meeting which lasted over two hours. It 
was discussed and acted upon as an impersonal question of 
the relative powers of the Attorney-general and the district 
attorneys of the state. 

I write this letter thinking it may help the committee to 
understand that these votes which were passed represent the 
opinions of men from different parts of the state on a question 
of public policy and were not intended as parts of any par- 
ticular controversy in any particular county. Such con- 
troversies have demonstrated practical differences of opinion 
as to the law which members of the committee feel should 
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be placed beyond question by a declaratory act recognizing 
the attorney-general as the chief prosecutor of the Common- 
wealth with all the powers naturally inherent in that position. 
I have no doubts myself of his position with those powers 
under the law to-day and that the existence of those powers 
is essential in our scheme of government, however infrequent 
may be their use. 

Mr. Parsons, of Lynn, and Mr. Taft, of Worcester, who 
was a former district attorney, both hoped to be present at 
the hearing this afternoon in support of the votes of the 
Executive Committee in which they both took part. Mr. 
Taft telephoned me this morning, however, that he found it 
impossible to get to the hearing and authorized me to state 
on his behalf that he supported the plan of a declaratory 
act and opposed Senate Bill 185. Mr. Parsons was of the 
same opinion and expected to be here to express it unless he 
was held at the trial of a ease in court. 


Yours respectfully, 


F. W. GRINNELL, 


Secretary. 


Note. 


Without going into an exhaustive examination of the law 
at this time, the following suggestions are made to any persons 
interested in examining more carefully the position of the 
attorney-general in Massachusetts. 

Massachusetts is a common law state. The attorney-gen- 
eral is a common law office as is the office of the solicitor 
general. Both of these offices existed in Massachusetts before 
1780 and were recognized in Chapter II, Section I, Article 
IX of the constitution. Most of the statutory provisions 
relative to the attorney-general now contained in General 
Laws, Chapter 12, appear to be declaratory of powers in- 
cident to the office of attorney-general at common law. The 
office continued as an appointive office until 1843, when the 
legislature, by Chapter 99 of that year, provided that the 
office should be abolished in name and its functions in ecrim- 
inal eases transferred to the several district attorneys. Some 
of his other functions were transferred to the District At- 
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torney for Suffolk County. The office of solicitor general 
appears simply to have fallen out of use, although the con- 
stitution still provides that the governor may appoint a 
solicitor general. The extent of the legislative power over 
the office of attorney-general does not appear to have been 
discussed, but in 1849, by Chapter 186, the legislature re-es- 
tablished the office of attorney-general and the language of 
the first section of the act is noticeable in connection with 
the suggestion that most of the statutory provisions are de- 
elaratory : 


‘*There shall be an attorney-general of this Common- 
wealth to be appointed and commissioned by the Gov- 
ernor and Council, in the manner prescribed by the con- 
stitution, who shall have, hold and exercise all the pow- 
ers and duties by law appertaining to that office in 
this Commonwealth.’’ 


Thereafter, the existence of the office appears to have been 
taken for granted as a constitutional office having ‘‘all the 
powers and duties by law appertaining to that office in this 
Commonwealth,’’ for in the subsequent revisions of the stat- 
utes beginning with the General Statutes of 1860, Chapter 14, 
the existence of the office is assumed like that of the governor 
and other state officers, and the first reference to it in Section 
16 is a provision for the amount of the salary. The same 
is true of the subsequent revisions: P.S. 17, see. 1; R.L. 7, 
see. 9; and G.L. 12, see. 1. The 17th amendment to the con- 
stitution in 1855 did not affect the functions of the office at 
all. It merely provided that it should be an elective instead 
of an appointive office. The similar change by the 19th 
amendment in the same year in the method of selecting dis- 
trict attorneys did not affect their functions either by in- 
creasing or diminishing them. 

As far as the right to appear before a grand jury is con- 
cerned, the opinion in the case of Commonwealth v. Harris, 
231 Mass. 584, obviously does not affect the position of the 
attorney-general or his assistants as public prosecutors of 
the commonwealth in any way, whatever questions it may 
raise as to other persons. Our statutes, as well as our de- 
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cisions, have always recognized the prosecuting functions of 
the attorney-general. The tendency to forget the common law 
behind declaratory statutes and the resulting failure to dis- 
tinguish between such statutes and those which contain 
specific grants of power to be strictly construed is apt to 
lead to confusion. 

Possibly a more extended study of the grand jury and of 
j the position of the attorney-general and of district attorneys 

may be published in a later number of this magazine. 


ac 





F. W. G. 
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A FEW CASUAL OBSERVATIONS ON THE REPORT 
OF THE JUDICATURE COMMISSION. 

The Judicature Commission in submitting its second and 
final report has presented a work of considerable constructive 
value to the administration of justice in Massachusetts. It is 
fertile in suggestions for the development of our practice. It 
analyzes the situation from so many different angles that per- 
haps no one lawyer’s experience covers the full field of its in- 
vestigation. On the other hand, no practicing lawyer can es- 
cape finding much reflection and serious consideration in the 
field of his own activity. The report deserves notice and dis- 
cussion at the hands of the bar so that its labor and wisdom 
will not fall on barren soil. It will be indeed unfortunate if 
reforms and changes do not follow in its wake. It has been 
left entirely to individual effort to support the recommenda- 
tions of the Commission, and like all matters that are every- 
body’s business, it has become nobody’s business. In the hope 
of stirring further interest, discussion and efforts along the 
lines suggested by this report, I venture a discussion of two or 
three items of the report. Such a discussion, to be of any 
value to the bar or bench, must be more or less founded on 
personal experience and observation, and unless frankly pre- 
sented, even where it implies some criticism of the present 
administration of our courts, the discussion cannot be effec- 
tively pointed. This is therefore the apology which I offer 
first for this communieation, and secondly, for some of the 
observations which I offer which may seem somewhat critical 
of our judges and courts. 


ARGUMENTS BEFORE THE Funtt Court. 

Ever since the time of Chief Justice Knowlton, the bar has 
felt that our full court does not attach great importance to 
oral arguments before it. The result has been that many of- 
fices have sent their juniors to present a case to the full bench 
with the feeling that no great harm could be done to the case 
and it gave a young man experience. A second result has been 
that many cases are taken to the full court and submitted on 
briefs which would not have been brought before that tribunal 
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if some lawyer of standing had to sponsor the propositions 
advanced orally face to face before the court. Further, many 
a man comes out from the court fully convinced of the truth 
of the youthful lawyer who reported the experience of his 
first argument before that bench by saying that all he had 
observed was that no single justice appeared disqualified by 
interest. 

In a recent number of the journal of the American Bar 
Association (February, 1921), in commenting on recent de- 


cisions of the Supreme Court at Washington, attention is 
called to the following: 


‘*Certainly noteworthy features mark the cases in 
which opinions were filed prior to the recent holiday re- 
cess of the Federal Supreme Court. 

‘*Four of these cases (Turner v. Wade, Bridge Co. v. 
U.S., Lehigh Valley ease and U.S. v. Holland Am. Line) 
were on the motion of the court set down for reargument 
after they had once been argued and taken. The Lehigh 
Valley was thus set down for argument three times after 
it had onee been fully argued and taken. This is signifi- 
cant of the attitude of the highest court in the land 
towards oral arguments. In some jurisdictions it has 
been whispered that the courts were,inclined to discour- 
age oral argument, but perhaps such animadversions on 
the judicial attitude were given utterance by some whose 
arguments did not prove to be interesting or enlightening. 
However this may be elsewhere, the solicitude of the 
Supreme Court of the United States to be fully advised, 
and to seek the aid of counsel in the determination of 
right and justice, is worthy of special appreciation.’’ 


It is interesting to note that the Supreme Court in Washing- 
ton and our own Cireuit Court of Appeals insist on every 
ease submitted to it being orally argued. In both of these 
Courts, the most noteworthy feature of such arguments is that 
the Judges from the bench, each and all of them, take an ac- 
tive part in the argument by plying counsel with questions, 
by insisting on certain points being more fully discussed and 
elucidated, and by calling on counsel to answer particular 
arguments advanced by an opponent. In both of these courts 
the rules prescribe that the appellant shall file his brief an 
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appreciable period of time before the case is to be reached 
for argument, and that the appellee has an opportunity of 
examining such brief before he files his brief, and that the 
second brief shall be also filed some specified days before the 
argument. It is noteworthy that the judges appear from their 
questions to be familiar with the outlines and the salient fea- 
tures of the case which is argued before them. The result 
is that counsel on the whole have to be, and consequently are, 
better prepared to assist the court in oral argument before 
these tribunals than they are before our Supreme Judicial 
Court. It is also noteworthy that the importance attached by 
these courts to the oral argument has resulted in the head and 
not the foot of a law office appearing to present the argu- 
ment. Such an argument is taken so seriously that counsel pre- 
pares for the oral argument with an expectation of having a 
real and thorough discussion of every aspect of the case. 
Another result of this demand for oral argument is that these 
courts are less apt than our state court to misapprehend the 
facts of the case before them. It is an open secret that there 
is a more or less feeling at our bar that our Supreme Court 
often falls into misapprehension as to facts stated in a record, 
and many a defeated advocate expresses a feeling that the 
opinion of our court misstated the evidence of his case. 

It is always disconcerting to an advocate, no matter how 
experienced, to talk to the five judges of a full court who 
have their attention riveted on an unfamiliar record which they 
are attempting to master through the printed word, while 
counsel is distracting their attention with an oral argument 
on points of which they have not yet seen the drift. It is 
generally a conflict between the eye and the ear, and no 
lawyer is ever sure that his point is appreciated. Many a 
point which bothers the judges could be made plain by a 
lawyer who has studied his case if only he were given the 
chance to meet some inquiry from the bench. The report of 
the Judicature Committee has hit this situation on the head. 


‘“We believe that it would add to the interest of the 
argument, both on the part of the court and the bar, and 
would also help to bring the intellectual force, both of the 
judges and of the lawyers before them, to bear on the es- 
sential points of a case if the judges were more familiar 
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with the facts and the problems in each ease before the 
argument began. . . 

‘*At present briefs are often filed on the day of argu- 
ment or the day before, so that there is no time for a 
careful examination of a brief by the other side. We 
advise a change in the rules of court to require briefs to 
be filed at least a week before argument. . . 

“Tf briefs were filed at least a week in advance of argu- 
ment, and the justices of the court were provided with 
secretaries, as recommended elsewhere, so that they would 
come to the hearing of the argument with more in- 
formation about the case than is possible at present, the 
change would have a bracing effect upon the lawyers 
who appear before that court. The character of the 
briefs would probably improve, and the bar would realize 
that argument before the full bench would be a more 
active and important discussion than it is apt to be un- 
der the present practice, and would make more careful 
preparation for it.’’ 


TRIAL OF COMMERCIAL CASES. 

One of the weak spots in our trial system is its inability to 
handle commercial litigation. During the past year dis- 
turbed business conditions have been fruitful of a very con- 
siderable mass of litigation arising both out of the cancellation 
of contracts and out of questions of their performance. The 
New York Court have met this situation by establishing a 
preferential commercial calendar by which such contract 
cases can be brought on for speedy trial either before a jury 
or a judge without a jury. The result has been a distinct 
help to the business community. 

I understand that both in New York and in London, and 
probably elsewhere, where a commercial case is to be tried be- 
fore a jury, either party, by the payment of a fee sufficient to 
defray the expenses of summoning a special panel, can have 
the case tried before a special jury. This jury is made up of 
business men who are selected specially to try such cases. 
Such a jury is summoned either to try a single case, and there- 
fore the jury men are required to give a few days’ time to 
their duties, or they are summoned only for a short term of 
service, say of two weeks, at a time. The demand on a busy 
man’s time is thereby made so light that any business man is 
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willing to serve, and secondly, the court can be more stringent 
in denying excuses. The result is that you have more intelli- 
gent jury material who need little training to get into the 
swing of the work. Many, if not all, of the jurymen start 
with some experience in dealing with the kind of question 
which is to be tried before them, and they naturally become 
interested in the cases presented and take a pride in return- 
ing an intelligent verdict. Contrast such a jury with the 
kind of a jury that one is apt to get in our Superior Court. 
Recently in one of the Boston sessions we had occasion to try 
a case between an insurance company and a merchant involv- 
ing a rather intricate question of insurance law. The twelve 
men whom we had as jurymen were: a machinist, a carpenter, 
a foreman, a gas-fitter, a boiler maker, a caterer, an engineer, 
a clerk, a chauffeur, a musician, a superintendent, and an 
electrician. Not a single man who was remotely connected 
with business in a way to give him any idea of what the case 
was about. Yet we had the best possible jury that could have 
been drawn from the panel as we had escaped having on our 
jury a motorman, a polisher, a butcher, a tailor, a teamster, a 
janitor, an inspector, an expressman, and a printer, who made 
up the most representative looking men amongst the rest of 
the panel. 


MASTERS AND AUDITORS. 

The report of the Judicature Commission has very interest- 
ing and wise observations with reference to the practice of 
referring cases to auditors and masters so much as a matter 
of course as to represent a real problem in the administration 
of justice in Massachusetts. Our judges are now attempting 
to cut down the evils of the double trial of questions of fact 
by trying to foree the litigants to agree that the findings of 
fact of the auditor shall be final. This is undesirable and a 
very questionable use of judicial pressure on the parties. The 
real solution of the problem is to provide more judges for 
trials in the equity merit and jury waived sessions of our 
court. It is a common experience in the equity merit session 
if a litigant appears in that court and informs the judge that 
his case involves important issues and is intricate and will 
take a week or so to try, to see the judge immediately refer 
the case to a master with the suggestion that the court eannot 
devote a week of its time to the trial of such a case. On the 
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other hand, if it is a common street railway accident or an 
automobile collision, the court would never hesitate to devote 
a trial week before a jury to hearing a tort case. Again, if 
the parties inform the court in the equity merit session that a 
ease is not very intricate but will take from a day and a half 
to two days to try it, the court will unhesitatingly give two 
days to a case of no importance and which requires no par- 
ticular skill to decide and which a hundred lawyers, sitting as 
masters, could dispose of as well as an experienced judge of 
the Superior Court. In the Supreme Judicial Court it is 
practically impossible to get any justice to give time to hear- 
ing evidence and deciding a question of fact in any equity 
suit, and a master is inevitable. 

The result of this system is first, that the important litiga- 
tion is heard by masters and not by judges, and secondly, 
that if you want to get a master the equal of a judge of the 
Superior Court, the chances are that the parties have to pay 
part of his compensation. The practice has so developed that 
it is practically impossible to review the findings of a master 
on any question of evidence or fact. The result is that he 
is the one magistrate in Massachusetts whose decision is ab- 
solutely beyond review. Theoretically, of course, you might 
get the evidence reported, or you might have a chance to have 
his decision on the admission or rejection of evidence reviewed. 
As a practical matter, all practicing lawyers know that the 
courts now never allow the evidence to come to them so that 
the master’s findings of facts may be reviewed and also that if 
a master is overruled and an error corrected by ordering him 
to reopen the case to admit or reject evidence, he still gener- 
ally adheres to his findings even after such evidence is so ad- 
mitted or rejected as directed. There are of course important 
cases that must necessarily be referred to masters or auditors 
especially where witnesses are not promptly available and 
must be produced from time to time as opportunity offers. 
The system of masters often is wasteful in other respects. A 
case may, on its face, involve very many complicated issues, 
and if each issue is tried out at length, great expense and an 
enormous amount of time will be consumed. Yet there may be 
a single issue which will determine the whole ease. If such 
a ease is tried before the court, the court can so direct the 
trial that this one issue is tried out and if determined in favor 
of the defendant, the case ends. On the other hand, if the 
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ease is before a master, he could not do this. He must try 
out each and every issue, must make his finding and report 
on each and every issue, and not only that, but must make 
his finding and report on alternative views of the law so that 
when his report comes before the court, the court may have 
findings of fact on every question possible to raise on the ree- 
ord. All of this, except one finding of fact, may go by the 
board when the report is finally dealt with by the court. Let 
me illustrate. <A bill in equity is brought involving a large 
real estate deal and building operations. A dozen defenses 
are set up, amongst others, the Statute of Frauds. If tried 
before the court, this issue, if determined in favor of the de- 
fendant, would end the whole litigation. On the other hand, 
when the ease is referred to a master, although the master is 
firmly of the opinion, on the facts, that the defendant must 
prevail on this defense, yet he is obliged to go over and try 
each and every issue involved, hear evidence as to the damages 
and determine what damages the plaintiff might recover un- 
der different views of law. The parties, in such litigation, 
are obliged not only to employ stenographers and lawyers, 
but often high priced experts. Much if not all of which might 
have been avoided if the courts had been willing to hear the 
parties. 

After all, since Massachusetts is primarily a commercial 
community, there ought to be adequate facilities for trying 
commercial litigation in the sessions of the court rather than 
in chambers before substitutes for judges. I know it is said 
that under the present system lawyers are able to pick out 
the master or auditor, and so get men who perhaps are as 
satisfactory, if not more so, than the average judge. If such 
eases were ordinarily tried before our judges, not only would 
they become experienced in such litigation, but the bench 
would be more attractive to lawyers who do not want to sit 
week after week hearing personal injury eases. Litigants 
would feel they had had their day in court and that they were 
not foreed to compromise or to accept an unsatisfactory de- 
cision of a substitute magistrate because they cannot afford 
the expense of the final trial before the court. This change in 
practice would produce results more satisfactory to the busi- 
ness community and at the same time develop and improve 
the bench itself. 


Lee M. FRIEDMAN. 
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THE COURT-MARTIAL CONTROVERSY AND THE 
NEW ARTICLES OF WAR. 


By Freperic GiLBert Bauer. 
Lately Lieutenant-Colonel, Judge Advocate General’s Department, United 
States Army. 

Shortly after the armistice, the country was startled by the 
criticisms which Brigadier-General Samuel T. Ansell, who 
had been practically in charge of the Judge Advocate Gen- 
eral’s office during the greater part of the war, made of our 
system of military justice. Its procedure was characterized 
as antiquated and unfair to the accused and its penalties as 
shocking in their severity.. Gen. Ansell’s rank and position 
entitled his statements to consideration by the thinking part 
of our population, and the unthinking part hailed his charges 
with delight. I have no doubt that the denizens of our State 
Prison would unanimously vote our Massachusetts criminal 
laws to be unfair in their application, inquisitorial in their 
procedure, and inhuman in their severity. So it was with 
the military code. A large part of the criticisms came from 
violators of that code and from their friends. I have myself 
seen in the files at Washington hundreds of letters from such 
persons, whose major premises are, that any one convicted 
by a court-martial must necessarily have been unjustly con- 
victed, and that any penalty, however lenient, must be out- 
rageously severe if imposed by a military court. I have seen 
the charge of unjust conviction made on behalf of men who 
at their trial expressly or impliedly admitted their guilt, 
and the plea of an inhuman sentence raised where the sen- 
tence was actually milder than the accused would have re- 
ceived had he been tried before the civil courts.* The ery of 
the rabble, coupled with the honest suspicions of those who 
were either ignorant of the peculiar characteristics of mili- 
itary procedure, were misled by an imperfect understanding 
of cases more or less exceptional, or were swayed by the 
weight of Gen. Ansell’s name, raised a storm like the ‘‘em- 


* Note. —The adjective “‘ civil ” is used in this article as the antonym of * Military.”’ 
Civil courts mean not courts trying civil cases as distinguished from those trying crim- 
inal cases, but courts forming a part of the civil judicial system as distinguished from 
courts-martial 
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balmed beef’’ controversy of Spanish War days. The his- 
tory of the Judge Advocate General’s Department, the fact 
that our modern American military law was practically 
created by the young lawyers who served as judge advocatés 
in the Civil War and later became leaders at the Bar, such 
as the late Professor John Chipman Gray, the fact that, 
undermanned as the Judge Advocate General's Department 
was, it was almost the only branch of the Army which 
emerged unscathed from the Spanish War, the splendid at- 
tainments and sense of fair play shown by General Crowder 
in administering the draft law,—a fact which of itself made 
it improbable that a department over which he had presided 
for so many years should be so wicked and incompetent as 
was alleged,—were alike forgotten, and the question of the 
hour was debated in Congress, in the press, on the platform 
and before our Bar Associations. Amid all these attacks, 
General Crowder remained calm and disarmed crities by in- 
viting criticism. He himself caused the working of the court- 
martial system to be investigated and favored such changes 
as he believed the real interests of the service demanded. The 
so-called ‘‘Kernan Board,’’ after a full examination of the 
question, recommended only moderate changes, although the 
Chamberlain bill which had been introduced in Congress 
aimed to revolutionize our system of military justice by 
putting enlisted men on courts-martial, separating the ad- 
ministration of military justice from command in the army, 
providing for a civilian appellate court, with all the com- 
plicated machinery of the ordinary criminal tribunal, and, 
in short, changing the Articles of War from an instrument 
for maintaining discipline into a prize ring wherein to dis- 
play the prowess of the ‘‘guard-house lawyer.’’ 

With the pressure brought to bear upon Congress, it would 
not have been strange if radical changes in our court-martial 
system had been introduced. There is probably not a mem- 
ber of Congress who has not been importuned by military 
prisoners and their friends, who have set forth in the blackest 
colors the injustice which has been done them. No Congress- 
man has time to investigate the truth of all the letters he 
receives, and many of the letters submitted on this subject 
have been supported by mis-statements of fact which, if the 
statements had been true, would have justified some of the 
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criticisms which have been made. After the controversy 
had waged for over a year, Congress at the last minute added 
the new Articles of War on to the Army Reorganization Bill, 
which was signed by the President June 4, 1920. In order, 
however, to give time for the preparation of the new Court- 
Martial Manual, the new Articles of War, with a few excep- 
tions, were not to become operative until February 4, 1921. 

Now that the smoke of battle has cleared away, we can 
carefully compare the new Articles with the old and see how 
far Congress was of opinion that our court-martial procedure 
justified the strictures which were made upon it. The Ar- 
ticles show the haste with which they are enacting, as, for in- 
stanee, Article 107, which still speaks of the Army Reserve, 
an institution which is expressly abolished by Section 30 
of the Reorganization Act. The Articles, however, taken as 
a whole, are a monument to the good sensé and level-headed- 
ness of Congress. In spite of all that has taken place, the 
changes made in the existing system are very moderate, as 
will hereafter appear. <A careful analysis of the new Ar- 
ticles as compared with the old will show that in the opinion 
of Congress very little of the criticism which has taken place 
was sound, and as the pressure brought to bear was nearly 
all in one direction, it gives additional weight to the judg- 
ment of Congress as embodied in the new Articles. 

For members of the Bar, the new military code has a 
threefold interest. 

First, under present conditions, civilian counsel will un- 
doubtedly appear before military tribunals much more fre- 
quently than was the case before the war, and consequently 
the Bar must be familiar with the military code and pro- 
cedure. 

Second, the Judge Advocate General’s Department will in 
future be closer to the Bar of the country than ever before. 
In years past, the corps of judge advocates has been so small 
and has included so few professional lawyers that there was 
little opportunity for the cultivation of this relationship. 
Under the Army Reorganization Act, about one hundred prac- 
ticing attorneys who came into the Army during the war have 
been given permanent commissions in the Judge Advocate 
General’s Department, and, what is still more important, 
the future appointees in the Department will be, in part, if 
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not largely, lawyers from thirty to thirty-six years of age,— 
not line officers who have studied law on the side (Army 
Reorganization Act, Section 24 e). I know there is a desire 
on the part of the officers of the Department for closer re- 
lationship with the Bar of the country,—a relationship anal- 
ogous to that which exists between the Medical Department 
and the American Medical Association,—and if the Bar will 
do its part to promote this relationship, the Army, the Bar 
and our country will all be benefitted. 

This brings us to the third and best reason, namely, that 
it will help bring our citizens closer to the Army. What- 
ever one may think of some of the changes in Army adminis- 
tration which have been made the past four years, one can 
hardly help being in favor of Sec. Baker’s idea of popularizing 
the Army with our citizens. In our country, if an army de- 
pendent upon voluntary enlistment is to be made successful 
and efficient, the people must be made to feel that it is their 
Army. They must be proud of it and interested in its wel- 
fare. Snobbishness and discrimination must not exist on 
either side, but the Army must feel that it is a part of the 
nation at large and the nation at large must appreciate its 
obligations to the Army. If this spirit prevails, it will be a 
long step toward military efficiency, preparedness, and a 
sound military policy, and lawyers can help in this work by 
cultivating a spirit of mutual understanding on those points 
where their profession touches the Army. 

Right here let me dispose of a preliminary matter. As a 
Department Judge Advocate in the United States, Judge Ad- 
vocate of a combat division in France, Chief of a section in 
the Judge Advocate’s office of the A. E. F., and an assistant 
in the Judge Advocate General’s office at Washington, I have 
seen military justice in all its phases. As a Department and 
Division Judge Advocate, I have handled some three hun- 
dred general court-martial cases alone, and in the Judge Ad- 
voeate General’s office have perused the records of perhaps 
one hundred more. That the system is perfect, no one will 
pretend. In my opinion, however, as in that of the vast ma- 
jority of those who have really become familiar with the 
system from the inside, the old court-martial procedure had 
fewer defects and fewer miscarriages of justice than our or- 
dinary system of criminal law, and such defects as existed 
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were not fundamental and were susceptible of an easy cure, 
which in all probability the new Articles of War have applied. 
The Kerman Board says in its report (pp. 4 and 5), ‘‘It may 
be said with a fair approximation of actual facts that the 
opinions of officers of longest and most intimate experience 
of courts-martial are generally strongly in favor of the ex- 
istent system, and, while conceding some defects and offering 
some criticisms, they in a general way defended the system 
and attributed imperfect results achieved under it not to 
the system itself but to the inexperience of those called upon 
to administer it as members, judge advocates, or counsel in 
court-martial trials, . . . It is noticeable that replies re- 
ceived from officers who served with fighting units and had 
brought close home to them the overwhelming importance of 
discipline in a command when it was subjected to the supreme 
test of battle are as a class favorable to the present Articles 
and the present procedure.’’ Before leaving the 6th Divi- 
sion, I asked a large number of officers and enlisted men their 
opinion of the results achieved by courts-martial and whether 
if on trial themselves they would rather be tried by a court- 
martial or by the ordinary criminal court. The qfficers ques- 
tioned had served as members, judge advocates and counsel 
in court-martial trials. They included lawyers, business men 
and regular Army officers. The enlisted men had _ partici- 
pated in many trials as reporters, interpreters or orderlies. 
Many of them were college graduates. The opinion of every 
person whom I asked was that the court-martial system 
achieved juster results than the ordinary criminal courts 
and that they would rather be tried by a court-martial than 
before the civil courts, or, as one or two of them put it, ‘‘If 
I were innocent, I would rather be tried by a court-martial 
every time. If I were guilty, I might prefer to be tried by a 
civil court because I would stand more chance of putting it 
over them and getting off.’’ A curious tribute to the justice 
of the court-martial system came under my notice in quite 
another way. While serving on the front, it beeame my duty 
to prosecute for an alleged self-inflicted wound a soldier who 
had no education and could barely read and write, but who 
had served for many years in the regular Army. There was 
a question of law involved which the accused might have 
raised before the court by interposing a plea in bar of trial. 
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As he was unrepresented by counsel, I carefully explained 
to him, in the presence of the court, what this point was and 
told him that if he wished to have the judgment of the court 
and the reviewing authority upon the question (which would 
result in his going free without trial if the plea were sus- 
tained), he could make such a plea to the court. He replied, 
‘‘No, sir, in my experience a man always gets a square deal 
from a court-martial, and I am perfectly willing to leave the 
whole matter to the court.’’ I may add that the man was 
not disappointed in his expectation of a square deal, for 
although the court found him guilty, the Division Comman- 
der (Maj. Gen. Walter H. Gordon), who always gave most 
painstaking consideration to every court-martial trial, dis- 
approved the conviction at my special request, because in 
my opinion the evidence did not show beyond a reasonable 
doubt that the injury was other than accidental. 

The principal defects in the system as it has existed here- 
tofore were: 


(a) The lack of any adequate provision for a new trial in 
eases wherg prejudicial errors not going to the jurisdiction 
of the court have occurred; and 

(b) The fact that there was no certainty that trained 
legal knowledge would be available to the court. Before the 
war the corps of judge advocates was too small to do more 
than have an officer at each headquarters exercising general 
court-martial Jurisdiction. For officers of the Judge Advo- 
eate General’s Department to try cases or sit on courts was 
very rare. General court-martial charges were drawn, in- 
vestigated, and reported on by officers who in all probability 
had no legal training whatever except such as was imparted 
in West Point and the Army Service Schools. Except for 
such assistance or general directions as the Department Judge 
Advocate might be able to give when he referred the charges 
for trial, the case was tried without any officer of special Jegal 
training participating in the trial. After the trial, when 
the record came before the Department Judge Advocate 
for review it was for the first time handled by some one spe- 
cially trained in the law. During the war these conditions 
were changed somewhat. The large number of lawyers in 
the Army at large and the increase in the Judge Advocate 
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General's Department made it possible in many cases to 
have lawyers as trial judge advocates, defense counsel, and 
some of the members of the court. The new conditions, how- 
ever, though bettering the administration of justice in some 
respects, introduced a new element of danger. The two great 
handicaps during the war have been the occasional regular 
officer of a school now happily becoming extinct, who thinks 
he has forgotten more law than the Supreme Court of the 
United States ever knew, and will not listen to legal advice 
from anyone, and the lawyer fresh from civil life with no 
real military training or knowledge, who does not know and 
ean not appreciate the customs or even understand the lan- 
guage of the military service. Since members of the Bar may 
not realize the harm done by this latter class, I will tell 
two actual incidents by way of illustration. An explosion 
occurred in a front line trench and Private X appeared with 
his right hand blown off clean at the wrist, saying that in 
attempting to throw a hand grenade he had stubbed his toe 
and let fall the grenade, and it had exploded before he eould 
throw it out of the trench. There was not a drop of blood or 
a tear or mark of any kind on his clothing. Outside the 
lower left-hand corner of a loophole in the trench were pieces 
of grenade and pieces of Private X’s hand blown into the 
earthwork of the trench but no mark of any kind was visible 
anywhere inside the trench. To anyone who knows the con- 
struction of a trench or the operation of a grenade the evi- 
dence is conclusive that Private X had held his hand outside 
the lower left-hand corner of the loophole and allowed the 
grenade to explode. The injury could not have happened as 
Private X pretended. Private X was convicted of wilfully 
maiming himself, and the record was reviewed by an officer 
who is an excellent lawyer in civil life but had no practical 
military experience and probably had only a shadowy idea 
of what a hand grenade was. He could not visualize the oe- 
currence and reviewed the record in such a way that the 
evidence, which meant little to him, did not warrant a con- 
viction, so that a man who had wilfully maimed himself to 
avoid dangerous duty went unpunished. In another case a 
soldier was convicted of desertion on evidence that just be- 
fore leaving his command he had said he was ‘‘going over 
the hill.’ An officer who did not know the meaning of that 
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particular bit of army slang reviewed the record and a de- 
serter was kept from cheating justice only by the fact that an 
officer of greater military knowledge saw the record before 
final action. 


Both the defects above mentioned are remedied in the new 
Articles of War. Articles 47, 49, and 5014 expressly pro- 
vide for new trials in any case where there is prejudicial 
error in a record resulting in conviction, and Articles 8 and 
31 expressly provide for a law member on each general court- 
martial, who has special powers in reference to ruling on 
legal questions, so that in the future a general court-martial 
will always have trained legal advice even while in closed 
session. 

The criticisms which have been made of the power which 
the officer appointing the court exercised over its members, 
compelling them to change or reverse their findings will be 
discussed later. Suffice it to say here that the injustice 
which has been alleged to exist, while theoretically possible, 
did not occur in practice. In this, as in so many other eriti- 
cisms which have been made of the court-martial system, 
the situation is not unlike that which exists in reference to 
our Massachusetts attachment laws. Lawyers from other 
states cannot understand our attachment system. They say 
that the right to attach before judgment on a claim which 
may later prove to be absolutely groundless opens the door 
for great injustice and blackmail. We Massachusetts practi- 
tioners know that, however this may be in theory, in prac- 
tice it does not oeeur, and that real injustice under our at- 
tachment laws is of the rarest occurrence and is infinitesimal 
compared with the injustice which exists in other states where 
a judgment is of less value than an original writ in Massa- 
chusetts. I cannot omit paying to the generals exercising 
general court-martial jurisdiction during this war the same 
tribute which the Kernan Board pays to them on page 14 
of its report, and which has also been paid to those who ex- 
ercised general court-martial jurisdiction in our Civil War. 
That there were men exercising general court-martial juris- 
diction whose pride of power overwhelmed their sense of fair- 
play is quite possible and even probable, but I never saw or 
even heard of them, nor did I ever read a general court- 
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martial record which indicated such a disposition on the 
part of the reviewing authority. There were subordinate 
officers who yearned to stretch their wings in the boundless 
ether of military law, but they were not high enough in the 
military hierarchy for their peculiarities to do any great 
harm. Indeed, in all my experience I never came across but 
one case of this kind, and officers of long service in the Regu- 
lar Army commented on this case as unprecedented in their 
experience. This case happened while I was Judge Advocate 
at Boston. <A special court-martial at one of the posts sen- 
tenced a soldier to three months’ forfeiture of pay. The Post 
Commander sent the case back on the ground that the sen- 
tence was inadequate for the offense. Twice the court refused 
to inerease the sentence, giving its reasons for such refusal. 
The Post Commander sent the ease back the third time with 
the remark that the court’s repeated refusal to increase its 
sentence after being directed to do so by the commanding 
officer amounted to contumacy. He thereupon ordered the 
court to remain in session from 4 to 6:30 P. M. each day— 
which meant that they lost their dinner—until they revised 
the sentence in accordance with his wishes. The result was 
worthy of a comie opera. The court rather than go on a 
hunger strike added one month’s confinement to the sen- 
tenee, and the Post Commander suspended the confinement, 
leaving the actual sentence where it was originally. Thus 
both sides retreated gracefully. Had any actual increase 
been made in the sentence, the Commanding General of the 
Department would instantly have taken a hand, and had the 
proceedings set aside. This case illustrates one of the real 
virtues of the military system. However tyrannical a mili- 
tary commander may be, there is always a law officer at 
some superior headquarters who will go over the ease and 
have any injustice corrected. The only person connected 
with the entire military establishment who could act tyran- 
nically and ‘‘get away with it’’ is the President of the United 
States, for he alone has no superior. 

The new code contains 122 articles. It is difficult to differ- 
entiate a formal from a substantial change, but in a general 
way it may be said that 85 articles are either word for word 
as in the old code or contain only formal changes such as the 
enumeration of field clerks, warrant officers, and nurses in 
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Articles 2 and 68, the changes in the oaths to conform to the 
new procedure (A.W. 19),* the omission of provisions now 
obsolete (A.W. 56 and 57), and other analogous alterations, 
leaving 37 articles, or slightly over one-fourth of the whole 
number, which have undergone changes more or less substan- 
tial. Many of these changes, however, are only statutory 
enactments of rules which had already been established by 
administrative interpretation, orders, or custom of the ser- 
vice, leaving only about 20 articles which really contain new 
matter. The changes in Articles 75, 81, and 93 define new 
specific offenses which previously had been punishable only 
under a general article, and Article 94 provides that separ- 
ation from the service shall not bar trial of an officer by court- 
martial for misappropriation of company funds or the money 
or property of enlisted men, thus giving these funds the 
same protection that government funds have. By Article 28 
absence without leave to avoid hazardous duty is made deser- 
tion, as in the British service. Thus not all the changes are 
in the direction of greater leniency. 

The most convenient way to examine the new articles will 
be to take them as we meet them in the course of a trial. 
Several important changes are made in the composition of 
courts-martial. The maximum limit of membership for gen- 
eral and special courts is removed. (A.W. 5 and 6). Dur- 
ing the war several appointing officers named new members 
of courts without relieving the old members, so that there 
were actually more than 13 members entitled to sit on a 
general or more than 5 on a special court-martial, with the 
result that the court was illegally constituted and its entire 
proceedings void. It was seldom that all the members ap- 
pointed actually sat on a case, and with the maximum limit 
removed it will be easier to get a large court without the 
danger of the illegality of the ‘‘14 man ecourt.’’ Article 4 
aims to get as many experienced officers as possible for mem 
bers of courts. This has always been the ideal striven for, 
but in practice it has not always been possible to live up to 
it, and as the new provision is merely directory to the ap- 
pointing authority, it does not really change the existing 
practice. It will however make it easier for division and 
corps area judge advocates to insist on capable officers being 


* Note. — References marked * A.W.” are to the Articles of War by number; those 
marked “ M.C.M.” are to paragraphs of the Manual for Courts-martial], 1917. 
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recommended for general courts-martial. The members of 
these courts are usually suggested to the appointing author- 
ity by the commander of the unit or post within which the 
court is to sit, and a few commanders try to recommend 
the officers who are of least value for any other duty. In 
the Sixth Division there was one colonel who made a point 
of recommending his poorest officers for court-martial duty, 
so that he could have the good officers out on drill. Of course 
his recommendations were not followed, but there was almost 
eonstant friction caused by his attitude. The new article 
will make it easier to insist on having the best officers for 
court-martial duty. Article 8 provides that each general 
court-martial is to have a ‘‘law member.’’ This is one of 
the most salutary and far-reaching changes. Hitherto the 
trial judge-advocate was the legal adviser of the court, and 
originally sat with the court while it was in closed session. 
For many years, however, he has been excluded from the 
closed sessions, so that while the court was closed any legal 
questions arising had to be settled by the court itself, or 
else the court had to be opened and the trial judge-advocate’s 
advice obtained in the presence of the accused. As questions 
were likely to oceur when the court was considering the find- 
ing and sentence, this latter course was often not practicable, 
for it would have revealed the finding of the court, and, fur- 
thermore the court would not necessarily know when it need- 
ed legal advice to set it on the right path. Under the new 
code the law member is always present to advise the court, 
even in closed session. He is to be an officer of the Judge 
Advocate General’s Department, if possible, but in any event 
is to be selected for his knowledge of the law. He has the 
same voice in the proceedings as any other member, and in 
addition has special duties in ruling upon interlocutory ques- 
tions, as will appear later. : 

Where the accused was unrepresented by counsel, it has 
been the duty of the trial judge advocate to see that he was 
informed as to his rights (old 17th A.W.) Under the new 
procedure an official defense counsel is appointed for each 
general and special court-martial. This does not restrict the 
right of the accused to have other counsel, military or civil, 
if he wishes, and if he has counsel of his own, the official de- 
fense counsel is to assist them if desired (A.W. 11 and 17). 
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The plan of having an official defense counsel has been in 
force for over a year, and has worked well,—in fact the 
eniire procedure in reference tu defense counsel is only a 
positive statutory requirement of what had already been put 
in practice by custom or regulation. The criticism that in 
many cases soldiers accused of offenses have been inade- 
quately defended is true, but it is not the whole truth. Men 
are sometimes inadequately defended in the civil courts. Fur- 
thermore, men have been acquitted by courts-martial because 
the case for the prosecution was not properly presented, so 
the matter is as broad as it is long. In other words, the con- 
(litions are the same as before the civil courts. That on the 
whole cases have been less well tried before courts-martial 
is probably true. The conditions under which courts-martial 
sit, particularly in war-time and near the front, are not 
conducive to forensic excellence. On the other hand, court- 
martial practice is free from some undesirable features of 
civil practice. Since no one in the military service receives 
any extra pay for trying cases, there is no temptation to 
waste time and effort in order to ‘‘talk to the gallery’’ or 
‘‘earn a fee.’’ As the prosecution has no desire to make 
the most of a poor ease, there is less need of searching cross- 
examination. In short, the desire of every one connected 
with the administration of military justice should be and 
usually is, not to convict or acquit, but to do justice. The 
system of preliminary investigation is usually so thorough 
that there is at least a moral certainty of a man’s guilt before 
he is brought to trial, and one reason why more brilliant de- 
fenses are not put up is that there is often little which can 
be offered for the defense. 

Two changes in the code are intended to reduce the num- 
ber of general court-martial trials. In the first place, officers, 
who heretofore have been triable only before a general court, 
however trivial the offense, are now triable before a special 
court-martial (A.W. 13 and 16). In the second place, an 
officer exercising general court-martial jurisdiction may send 
a ease of violation of a capital article to a special court for 
trial, in which case the special court has jurisdiction to try 


the ease, but is subject to its own limitation as to its sentence. 
There are many cases, particularly in time of war, where an 
offense is a violation of an Article of War authorizing the 
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death penalty, and yet the actual offense committed is slight, 
and it is perfectly evident that a special court can impose 
an adequate penalty,—e. g., wilful disobedience of an officer, 
in violation of the 64th Article of War. Heretofore such 
cases have necessarily been tried by a general court, and the 
present change will expedite and simplify trials. The prohi- 
bition against a special court giving a dishonorable discharge 
has been omitted from Article 13, but as Article 108, which 
provides that a soldier shall not be discharged before the 
expiration of his enlistment, except by sentence of a general 
court-martial, remains unchanged the old limitation is still 
in foree. 





The punishing power of the Summary Court is reduced 
(A.W. 14). Charges are now required to be under oath (A.W. 
70),—a requirement which may cause embarrassment in de- 
tached commands where only one officer is present, for though 
by Article 10 he can act as summary-court, he can not ad- 
minister an oath to himself. The 70th Article requires an 
impartial investigation of the charges before action is taken 
on them. This is merely a statutory requirement of what has 
heretofore been the practice (M.C.M. par. 75-76), the only 
new requirement being that the accused shall have the right 
at the preliminary investigation to cross-examine the wit- 
nesses against him. The existing practice of referring gen- 
eral court-martial charges to the staff judge advocate before 
trial is also made statutory. 

Articles 69 and 70 somewhat modify the former rules as 
to arrest and expediting trial. The rule as to arrest and 
confinement before trial is broadened, and the 69th Article 
is made to cover the offense of breach of arrest or confine- 
ment, whether before or after trial and sentence. Hereto- 
fore if a soldier broke out of the guard house before trial 
the offense was charged under the 69th Article, whereas if 
he broke out while serving sentence it had to be charged 
under the 96th. This anomaly is abolished. Formerly also 
it was prescribed that trial must begin within a fixed num- 
ber of days after arrest or confinement, and if the trial did 
not commence within the time named accused must be released 
from arrest or confinement, no matter how serious the of- 
fense charged. The article was often violated, and in practice 
could not always be complied with under service conditions. 
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Obviously if a soldier charged with murder could not be 
brought to trial withm 40 days, because his command had left 
the place where the witnesses were, it would be ridiculous to 
release him from confinement with any expectation that he 
would be within reach when wanted, and yet this was the 
old rule. Now the arbitrary fixing of a time within which 
trial must begin is abolished, and instead it is made a sub- 
stantive offense to delay a trial (A.W. 70). 

By Article 18, the trial judge advocate’s right to challenge 
is made statutory (See M.C.M. par. 123), and each side is 
allowed one peremptory challenge. The allowance of peremp- 
tory challenges is an innovation, but I believe it is an ad- 
vantageous one. It frequently happens that there is a mem- 
ber of a court who ought not to sit on a particular case, and 
yet a challenge for cause could not be supported. When 
the bill was before Congress, the writer called attention to 
the fact that by always using the peremptory challenge to get 
rid of the law member of the court, an accused could insure be- 
ing tried by a court without legal knowledge in the hope 
that it would commit errors. Under the new practice if the 
errors were against him he could get a new trial; if in his 
favor he stood a better chance of acquittal. To avoid this 
difficulty, which would nullify one of the most salutary of 
the reforms, a provision has been inserted that the law mem- 
ber shall be challenged only for cause. 

The clause added to Article 23 which punishes the tamper- 
ing with court-martial witnesses by civilians was a result of 
an incident which occurred at the Bergdoll trial. 

One of the safeguards thrown about an accused in military 
practice has been that no plea of guilty is accepted unless 
it is certain that the accused fully understands the effect of 
his plea. It is the duty of the president of the court to ex- 
plain to him just what the plea involves, and the limit of 
punishment which can be imposed (M.C.M. 154 d). Of 
course if the accused refused to plead or pleaded foreign to 
the purpose a plea of ‘‘Not Guilty’’ was entered (old A.W. 
21). Now the Articles expressly provide that a plea of ‘‘ Not 
Guilty’’ shall be entered also if the accused makes a state- 
ment inconsistent with his plea of ‘‘Guilty,’’ or if the court 


is not satisfied that he fully understands the effect of his 
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plea (A.W. 21),—a statutory embodiment of what was al- 
ready the practice (M.C.M. 154 d, e). 

One of the most time-consuming features of a court-martial 
trial has been the necessity of closing the court whenever a 
question arose on the admission or exclusion of evidence or 
any other interlocutory matter. Under a liberal construe- 
tion of M.C.M. 91 experienced presidents of courts have 
sometimes obtained unanimous consent of the court to rule on 
such matters in open court where no member asked to have 
the court closed, and the question appeared too clear for dif- 
ference of opinion, but ordinarily on the slightest question 
being raised the court was closed. As a result, objections to 
evidence were sometimes waived rather than take time to 
close the court on every question. Now the law member 
alone rules on all objections to the admissibility of evidence, 
and subject to reversal by the court upon demand of any 
member, he also rules upon other interlocutory matters except 
challenges. It is, however, expressly provided that the phrase 
‘objection to the admissibility of evidence’’ shall not include 
such matters as the order or recall of witnesses and whether 
expert testimony shall be called. If there is no law member 
(e. g., On a Special court), the president rules on these ques- 
tions, but he is subject to reversal by the court even upon an 
objection to the admissibility of evidence (A.W. 31). Under 
the new form of oath members swear only that they will not 
divulge the vote of any member ‘‘upon a challenge or upon 


the findings or sentence.’’ This change was recommended 


by the Kernan board in order that interlocutory questions 
might be voted upon in open court. The change in the oath 
is nugatory, however, for Article 31 requires that the court 
shall be ‘‘cleared and closed’’ when voting upon an interloc- 
utory question. 

The power of the President to ‘‘preseribe the procedure, 
including modes of proof, in cases before courts-martial, 
courts of inquiry, military commissions, and other military 
tribunals’’ is retained (A.W. 38), but it is provided that his 
regulations ‘‘shall, in so far as he shall deem practicable, 
apply the rules of evidence generally recognized in the trial 
of criminal eases in the district courts of the United States.”’ 
—another case of embodying in the statute a rule already 
established in practice (M.C.M. 198-199). 
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Voting upon challenges and upon the findings and sentence 
is now “‘by seeret written ballot.’’ (A.W. 31). This require- 
ment was recommended by the Kernan board and was a econ- 
cession to those who urged that the younger officers on the 
court were afraid to vote in opposition to their seniors. Al- 
though under the old procedure the junior officer voted be- 
fore his senior, it was urged that where the older officers had 
made known their opinion during the conference of the court, 
the juniors would in fact be just as much afraid to vote con- 
trary to the expressed views of their seniors as though the 
latter had given their formal votes. There may be grounds 
for this fear, but the old practice had the advantage that it 
was possible to tell by the votes what officers were unable to 
sift and weigh evidence or to follow legal reasoning, and the 
president or other officer could, without disclosing their votes, 
intimate to the appointing authority the desirability of re- 
lieving them. Under the new practice it will be harder to 
detect incompetence on the court. Under the old practice a 
majority vote of the court decided all questions except a death 
sentence and conviction of an offense for which the death pen- 
alty was mandatory, in which cases a two-thirds vote was 
necessary. Now these two cases require a unanimous vote, 
sentences to imprisonment for life or for more than 10 years 
require a three-fourths vote, and all other convictions and 
sentences a two-thirds vote, a majority vote still sufficing for 
the decision of other questions than findings and sentences 
(A.W. 43). How the new requirements will work out in 
practice it is impossible to predict. 

Sinee the findings and sentence of a court-martial are not 
operative until approved by the reviewing authority, the 
court under the former practice has not announced them, for 
it was possible that they might later be modified. Inasmuch, 
however, as by the new articles the reviewing authority is for- 
hidden to send back an acquittal for reconsideration (A.W. 
40), the court is in future to announce the result in open 
court when the aceused has been acquitted on all charges and 


specifications, and the President may by regulation provide 
for announcement of the result in other cases (A.W. 29). 
The prohibition against cruel and unusual punishments is 
broadened (A.W. 41), but no more than the custom of the 
service had already broadened it (M.C.M. 345). The Presi- 
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dent is authorized to set limits of punishment in time of war 
as well as in time of peace (A.W. 45. This article took ef- 
fect upon passage of the law.) and an effort is made to co- 
ordinate civil and military sentences by providing that in 
time of peace the term of confinement in a penitentiary shall 
not exceed that preseribed by the civil statutes of the United 
States or the District of Columbia for the same offense (A.W. 
41). The provisions authorizing confinement in a penitenti- 
ary are also modified to conform to the actual practice 
(A.W. 42, M.C.M. 337-8 and Changes No. 4). 

So far as the text of the statute is concerned, the most 
sweeping changes are in the procedure after trial, although in 
point of fact, with the exception of the provisions for a new 
trial, the statute only adopts a procedure already established. 
Before the reviewing or confirming authority acts on the rec- 
ord of a general court-martial or military commission, he is 
required to refer it to his staff judge advocate or to the judge 
advocate general. It is doubtful if any other course has ever 
been followed in our army since we have had a Judge Advo- 
cate General’s Department. The right to send back a case 
for reconsideration is, following a rule established in the 
summer of 1919, limited in important particulars, in that it 
is forbidden to send back a case for reconsideration of an 
acquittal, a finding of not guilty of any specification, or a 
finding of not guilty of any charge, unless the accused has 
been found guilty of a specification under that charge which 
involves a violation of some article of war; and it is also 
forbidden to send back a ease for an increase in the sentence, 
unless the sentence imposed by the court is less than the man- 
datory sentence fixed by law for the offense or offenses in ques- 
tion. Courts-martial are also forbidden to reconsider find- 
ings or sentence in any of the above particulars (A.W. 40). 
This change was a concession to the eritics of the court- 
martial system. They argued that because in the civil courts 
the acquittal of a jury can not be reconsidered, the exercise 
of the revisory power of a court-martial to change an ac- 
quittal or increase a sentence was necessarily tyrannical. So 
great was the outery that Gen. Crowder caused records in 
his office to be examined to ascertain how this power worked 
out in practice. The records examined showed that in the 
great majority of cases, far from being intimidated hy the 
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reviewing authority, as was alleged, the court adhered to its 
original findings and sentence, so that the power was of no 
practical value. Gen. Crowder accordingly decided that the 
power was not of sufficient benefit to the service to outweigh 
the prejudice it caused in public opinion, and himself reeom- 
mended that reconsideration in these classes of eases be for- 
bidden. This rule, originally promulgated in G.O. 88 W.D., 
July 14, 1919, is incorporated textually in A.W. 40. 

No one can question the wisdom and broad-mindedness of 
Gen. Crowder’s decision under the then existing conditions. 
As a question of pure jurisprudence, however, the so-called 
reform is in the writer’s opinion a long step backward. The 
critics of the old practice proceeded upon the fallacious as- 
sumption that our civil procedure is perfect and that the 
ideal for court-martial procedure is to assimilate it as closely 
as possible to the civil practice, 





neither of which assump- 
tions is true. Our rule forbidding any appellate review of an 
acquittal was salutary and necessary three centiries ago 
when the liberty of the individual was struggling for exist- 
ence against the tyranny of the Tudor and Stuart kings. 
Today it is a travesty on justice to say a manifestly guilty 
man must go free because a trial judge has gone astray on 
his law or a jury has been ignorant or prejudiced. One of 
the best features of the old court-martial procedure was that 
such misearriages of justice could be corrected without the 
necessity of a new trial. The members of a court-martial are 
of a different type from the average juror, and the charge 
that they were dominated by the reviewing authority is shown 
by Gen. Crowder’s statistics to be untrue. The small pro- 
portion of eases where they changed their findings and sen- 
tence shows that they only acceded to the suggestions of the 
reviewing authority in cases where they themselves recog- 
nized that they had made a mistake. Under the new rule it 
may be necessary for courts-martial to decide all doubtful 
points in favor of the prosecution, as some civil judges do, be- 
cause errors of that kind can be corrected by higher authority, 
and to impose a severe sentence in every ease, leaving it to the 
reviewing authority to mitigate it. This latter practice was 
followed by some courts-martial in the late war, and it is 
not a desirable one. A single instance will show how the 
old system worked out. Just before the Sixth Division left 
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France a soldier negligently operated a motorcycle, so that 
a comrade was killed. The court found him guilty of man- 
slaughter, imposed a light sentence and recommended clem- 
ency. On reading the record I was not satisfied that his negli- 
gence was of the kind and degree necessary to sustain a 
charge of manslaughter. Motor vehicle casualties were so 
frequent that severe sentences were necessary in order to 
protect human life, but there were many mitigating cireum- 
stances in this particular case. The soldier had undoubtedly 
learned his lesson and so far as making him careful in the fu- 
ture was concerned, no sentence was necessary. Under these 
conditions the Commanding General decided that the best 
thing was to send back the case to the court that they might 
find the accused guilty of negligently operating a motor- 
cycle whereby death was caused, instead of finding him 
vuilty of manslaughter, and to have the court impose a sen- 
tence severe enough to operate as a deterrent, and then sus- 
pend all but a nominal amount of it. The court acceded to 
these suggestions and the Acting Judge Advocate General’s 
Office commented on the case as showing ‘‘eareful considera- 
tion by the reviewing authority and a desire to do substan- 
tial justice.’’ Under the new rule, although the findings 
could have been changed, the sentence could not have been 
inereased, and as the original sentence was not severe enough 
to allow part of it to be suspended as a deterrent, the result 
would have been that the soldier would actually have served 
a more severe sentence than we felt the circumstances of the 
ease required. 

Reviewing and confirming authorities are given the ex- 
press power to send a case back for rehearing before a dif- 
ferent court (A.W. 47, 49, 5014). In the civil courts the 
defendant asks for a new trial and by so doing is held to 
waive the guarantee against double jeopardy. In the mili- 
tary service, if on examining a record, prejudicial error ap- 
pears, the accused receives the benefit of it, even though he 
has not objected to the error at the time it was committed. In 
other words, the appellate review is automatic, and does not 
depend upon the affirmative action of the accused. This dif- 
ference requires some modification of the rules governing new 
trials before the civil courts, since nothing can be predicated 
upon any waiver by the accused. It is accordingly provided 
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that no proceeding in which there has been a finding of guilty 
shall be deemed a trial until after final action by the review- 
ing and, if the case requires one, the confirming authority 
(A.W. 40). This rule is nothing but an extension of the old 
rule that no action of a court-martial is effective until it has 
been acted upon by the proper reviewing authority (See 
M.C.M. 371-2). When a rehearing is ordered, it is to take 
place before a different court, and is subject to two limita- 
tions : 

(a) The accused can not be tried for any offense of which 
he was found not guilty by the first court; 

(b) No sentence more severe than that imposed by the 
first court may be enforced unless the accused is found guilty 
of an offense or offenses not considered on their merits at the 
first trial (A.W. 501%). The use of the expression ‘‘no sen- 
tence . . . more severe . . . shall be enforced’’ in- 
dieates that Congress intended that the second court should 
be left free to impose such a sentence as they deemed proper 
without being prejudiced by being informed what the first 
sentence was, but that the reviewing authority should miti- 
gate the sentence, if it is more severe than the first one. 

In France several men were sentenced to death for such 
military offenses as sleeping on post. No death sentences 
for purely military offenses were executed, but as no military 
commander had any power of commutation, the records in 
these cases had to be sent to Washington for the action of the 
President. Under the new A.W., 50 officers who in time 
of war have confirming power may be authorized by the 
President to commute and order executed as commuted sen- 
tences which as originally imposed require presidential con- 
firmation. It will be noted that this power of commutation 
is limited to sentences which require confirmation by the 
President. If, therefore, a soldier were sentenced to death 
for desertion, ‘‘the commanding general of the army in the 
field’’ would still have to send the record to the President 
because in this case the general himself could confirm the 
sentence, and so the new article does not apply (See A.W. 
48 d). Probably this omission was an oversight, for the same 
arguments for the commanding general possessing the power 
of commutation exist in both eases. 

We now come to the provision about which the entire 
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court-martial controversy has centered—A. W. 50144. Up to 
January, 1918, the reviewing or confirming authority acted 
upon a court-martial sentence and immediately ordered it 
executed. The record was later examined in the office of 
the Judge Advocate General, and if any injustice was dis- 
covered, the pardoning power was called upon to right it. 
Obviously, if a man had been hung or shot in the meantime, 
an executive pardon was not particularly effective, and even 
if he had been dishonorably discharged, the only course 
possible was for the Secretary of War to authorize him to 
re-enlist. The barrage which the critics directed against the 
frightful possibilities of this feature was so impenetrable that 
it obseured the fact that even the most hostile critics were not 
able to cite any eases where men had been hung or shot un- 
justly, and that curiously enough the system was exactly that 
by which for generations in England Pleas of the Crown 
were given a quasi-appellate review. In January, 1918, how- 
ever, General Ansell had caused the celebrated General Order 
7 to be issued, which directed that no sentence of death, dis- 
missal or dishonorable discharge not suspended should be 
ordered executed until the record had been reviewed in the 
office of the Judge Advocate General, or a branch thereof, 
and its legality there determined. The order was criticized 
at the time as being a departure from the War Department 
policy of decentralization. It has certainly slowed up the 
administration of military justice. Some officers assert that 
the process of ‘‘fly-specking’’ records has been carried so far 
and so many refinements have been introduced that the 
change is merely one evil substituted for another. That time 
and experience will improve a system which had no statutory 
sanction until the passage of the present A.W. 5014 may be 
eonceded. Most of the criticism, however, has come from 
officers who are without legal training and are of the ‘‘rough 
and ready’’ rather than the exact type of mind. A.W. 501% 
somewhat enlarges and broadens the revisory jurisdiction 
established by General Orders No. 7. By it there is to be a 
Board of Review consisting of three or more officers in the 
office of the Judge Advocate General. The classes of cases 
in which this Board functions are of three sorts: 


I. (a) Where the President is the reviewing or con- 
firming authority in any case. This includes cases where 
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the President appointed the court and hence is the re- 
viewing authority under A.W. 46, cases where the sen- 
tence is one requiring his confirmation under A.W. 48, 
and cases where the authority competent to order exeeu- 
tion of a sentence of death or dismissal has referred the 
case to the President under A.W. 51. 

(b) Cases in which there has been a rehearing by 
order of the President. 

In all these cases the record goes to the Board of Re- 
view before the sentence has been finally approved or 
confirmed, as the case may be, and the Judge Advocate 
General transmits the record and ‘‘the board’s opinion, 
with his recommendations’’ (whether of approval or 
disapproval), ‘‘directly to the Secretary of War for 
the action of the President.’’ In these cases there has 
been no ‘‘trial’’ as defined by A.W. 40, and hence the 
President has the broadest powers in regard to the action 
he will take. 

Il. Cases where the sentence does not require approval 
or confirmation by the President, but involves death, dis- 
missal not suspended, dishonorable discharge not sus- 
pended, or confinement in a penitentiary, except where 
a sentence of dishonorable discharge or penitentiary 
confinement is based solely on an offense or offenses to 
which the accused has pleaded guilty. Here if the board 
and the Judge Advocate General concur in finding the 
record legally sufficient to sustain the findings and sen- 
tence, and free from prejudicial error, the reviewing or 
confirming authority, as the case may be, is notified by 
the Judge Advoeate General, and the sentence is forth- 
with ordered executed. If, on the other hand, the board 
and the Judge Advocate General concur in finding the 
record insufficient to support the findings and sentence, 
or that the aceused’s rights have been prejudiced, the 
findings and sentence are by virtue of the statute va- 
cated in whole or in part in aecordance with such hold- 
ing, and the ease is transmitted to the reviewing or con- 
firming authority for such action as may be proper. In 
neither of these classes of cases does the President func- 
tion at all. If, on the other hand, the board and the 
Judge Advocate General do not agree, the papers, with 





| A eee 








r 











s > Argan 








ha 












83 


the opinion of the board and the dissent of the Judge 
Advocate General are transmitted directly to the See- 
retary of War for the action of the President, who may 
approve or disapprove in whole or in part the action of 
the reviewing or confirming authority below, and may 
remit, mitigate, commute or vacate the sentence in whole 
or in part. Here the President only functions because of 
the disagreement between the board and the Judge Ad- 
voeate General. In all these cases the record has been 
acted upon by an officer who but for the provisions of 
this article would have final jurisdiction over it, but the 
sentence has not been ordered executed. The power, 
whether exercised by the Judge Advocate General and 
board in concurrence, or by the President because of 
their non-concurrence, is plenary so far as the remedy is 
concerned. 

III. All other general court-martial records are ex- 
amined in the Judge Advocate General’s Office, but do 
not go to the Board of Review unless found insufficient 
to sustain the findings and sentence in whole or in part. 
The procedure then is like Class I, 7.e., the board’s opin- 
ion and the Judge Advocate General’s recommendation 
(whether of concurrence or dissent) go ‘‘directly to the 
Secretary of War for the action of the President.’’ In- 
asmuch, however, as the reviewing authority has taken 
final action, and the sentence has been ordered executed, 
the President can not order a new trial but can only 
undo, so far as possible, the error which has occurred. 
He may ‘‘approve, disapprove, or vacate, in whole or in 
part, any findings of guilty, or confirm, mitigate, com- 
mute, remit or vacate any sentence, in whole or in part, 
and direct the execution of the sentence as confirmed or 
modified, and he may restore the accused to all rights 
affected by the findings and sentence, or part thereof, 
held to be invalid; and the President’s necessary orders 
to this end shall be binding upon all departments and 
officers of the Government.’’ The sentences which would 
ordinarily be imposed in this class of cases are confine- 
ment and forfeiture of pay, with or without a suspended 
dishonorable discharge. The President can restore the 
pay forfeited and release from confinement, but of 
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course could not actually undo any confinement already 
served. The forfeiture of pay is what the soldier usually 
feels the most, and if this is restored, instances of sub- 
stantial hardship will not be common. 


Provision is made for two or more Boards of Review if 
business requires it, and for a branch of the Judge Advocate 
General’s Office with any distant command, like that in 
France during the war. 

Under this article we have an appellate tribunal, function- 
ing as a part of the military machine and directly respon- 
sible to the President and his military legal adviser, the 
Judge Advocate General. The system preserves all that is 
good of the proposed ‘‘court of military appeals,’’ without 
the impairment of discipline and possibilities of friction which 
this latter court would have produced. 

The suspended sentence was introduced into the military 
service at a late period compared with its introduction into 
the civil courts, but its use has been gradually extended until 
it now applies to all except death “sentences. The authority 
competent to order the execution of a sentence may suspend 
it in whole or in part at the time he approves it, and at any 
time thereafter the Secretary of War or the officer holding 
general court-martial jurisdiction over the offender may sus- 
pend the unexecuted part of such sentence in whole or in 
part. Competent authority may at any time vacate the order 
of suspension, and may again suspend the then unexecuted 
portion, and so on indefinitely (A.W. 52). This article 
adopts the system which in England under the name of the 
‘*Cat and Mouse Bill’’ has produced such excellent results. 
The suspended sentence has saved to the service many young 
offenders, who would ctherwise have been dishonorably dis- 
charged, and when rightly studied and applied is one of the 
best features of the military system. Hitherto the power to 
suspend was limited to a single suspension at the time of 
approval of the sentence. If the order of suspension was 
ever vacated, the only possible clemency thereafter was re- 
mission. By the new article the sentence may be suspended, 
ordered executed, again suspended, and again ordered exe- 
cuted as often as the offender shows himself worthy or un- 


worthy of consideration. 
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The new Articles of War, therefore, are in no sense re- 
volutionary or even radical in their tendencies. They em- 
body in tangible concrete form the experience of the war as 
regards military justice. Many of the changes could have 
been and indeed had been brought about by regulation with- 
out waiting for Congress to legislate. Certain facts, how- 
ever, deserve especial emphasis. Before the war the court- 
martial system was in the main satisfactory to those subject 
to its jurisdiction. Much of the criticism has come from 
persons of slight experience in the military establishment 
they sought to reform. Even hostile criticism may in the 
end benefit the person or institution criticised, and the court- 
martial controversy has shown the necessity and has in part 
created the necessity of a Judge Advocate General’s Depart- 
ment adequate in numbers, rank, and legal attainments to per- 
form the various duties devolving upon it. The result is 
that the department has been increased to about four times 
its pre-war strength with men whose principal training has 
been as lawyers and not as soldiers. It is now a distinctly 
professional department, like the Medical Department. Will 
the new system give better results and more general satisfac- 
tion than the one heretofore in force? This is a question 
that time and experience must answer, and the friendly in- 
terest and thoughtful co-operation of the Bar may be of 
great service in working out the problems of the future. 


Note 

The foregoing article was written by Lieut. Col. Bauer 
last autumn. Shortly before this issue of the Massachusetts 
Law Quarterly went to press, the new Manual for Courts 
Martial, based upon the new Articles of War, was issued. 
Its paragraphs follow the numbering of the manual issued 
in 1917, changes being indicated in bold face type. From 
the point of view of the practising lawyer, the most important 
changes introduced in the manual other than those already 
introduced by statute are as follows :— 

(a) In investigating court-martial charges, the investigat- 
ing officer must examine all available witnesses in the pres- 
ence of the accused and give him an opportunity to examine 
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them; and documents considered by the investigating officer 
must be shown to the accused. (M.C.M. 1921, par. 76-a, 
76-b.) A copy of the investigating officer’s report with the 
statements of the various witnesses and the report of the 
staff judge advocate on the charges, together with all accom- 
panying papers, must be furnished the accused. (M.C.M. 
1921, par. 77-b.) 

(b) There are provisions for curing defective specifications 
or a variation between the specifications and the proof. 
(M.C.M. 1921, par. 158-a, 158-b.) 

(c) In the diseretion of the court, a ruling on whether a 
prima facie case has been made out may be asked for at the 
close of the prosecution’s case. (M.C.M. 1921, par. 158-e.) 

(d) In addition to the heretofore existing provisions for 
taking depositions upon written interrogatories, there are 
provisions for taking depositions on oral interrogatories. 
(M.C.M. 1921, par. 181-14.) 

(e) Evidence of previous convictions is submitted in the 
ease of other persons than soldiers. (M.C.M. 1921, par. 306.) 

(f) Exeept in special cases, all findings and sentences are 
to be announced in open court under the power reserved to 
the President in A.W. 29. (M.C.M. 1921, par. 332-a.) 

(g) The record of trial of a special court-martial, in cases 
where evidence is not reported stenographically, includes a 
summary of the testimony given by each witness. (M.C.M. 
1921, par. 358.) This increases the effectiveness of the re- 
view of such eases, which hitherto has been of little value 
because the reviewing authority had no means of knowing 
what the testimony was. 
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